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United States District Court, Western District 
of Washington, Southern Division 


No. 1581 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
MIKE H. KOSTELAC and MARYLAND CASU- 
ALTY COMPANY, a Corporation. 


Defendants. 
COMP LAE? 


The United States of America, plaintiff, by 
J. Charles Dennis, United States Attorney for the 
Western District of Washington, acting under the 
direction and authority of the Attorney General of 
the United States and for cause of action against the 
above-named defendants, alleges: 


I 

That the plaintiff is a corporation sovereign, and 
jurisdiction exists by reason of Title 28, U. S. Code, 
Section 1345. 

IT. 

That the defendant, Mike H. Kostelac, is not pres- 
ently within this district, but plaintiff is advised 
and therefore alleges, that said defendant has filed 
with local counsel a written consent authorizing 
said counsel to accept service on said defendant’s 
behalf and submit to the jurisdiction of this court. 
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TEL. 

That at all of the times herein mentioned, the de- 
fendant Maryland Casualty Company, has been, and 
now is, a corporation organized and existing under 
and by virtue of the laws of the State of Maryland. 
having a place of business in ‘Tacoma, Washington, 
and authorized to do business in the State of Wash- 
ington; and has designated a person residing and 
who now resides in Seattle, Washington, in said 
Western District of Washington, upon whom proe- 
ess in civil actions against said corporation may he 
served as the representative of said corporation. 


Lae 

That on or about June 29, 1946, the defendant, 
Mike H. Kostelac, entered into a contract in writing 
with the United States of America, plaintiff herein, 
said contract being designated, ‘‘Contract No, W-45- 
016 (S. C.-TX) 8-497,’’ and consisting of said de- 
fendant’s bid dated June 26, 1946, and the plaintiff’s 
acceptance as to itein No. 2 thereof, dated June 29, 
1946. under the terms of which contract the said 
defendant, Mike H. Kostelac, agreed to collect and 
remove daily for a five-year period commencing 
July 1, 1946, unless sooner terminated at the con- 
venience of the Government upon thirty days’ notice 
in writing, all garbage suitable for animal consump- 
tion, excluding grease, bones and raw meat trim- 
mings, accumulating at all messes at Fort Lewis 
South, Fort Lewis North, Fort Lewis Northeast, 
Section 5 Hospital, and Mount Rainier Ordnance 
Depot, averaging 40,000 men, estimated at .04 
pounds per man per day, and to pay therefor ona 
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per man per month basis, at the sliding scale of 
prices provided in the contract, in the total esti- 
mated amount of $200,000, payment to be made on 
or before the 10th day of each month for the gar- 
bage removed during the preceding month. 


¥. 

That pursuant to provision No. 1 of the General 
Conditions of said contract, the said defendant. 
Mike H. Kostelac, executed and furnished the 
United States of America a bid bond dated June 
26, 1946, in the penal sum of $40,000, conditioned 
that the said defendant enter into a written contract 
with the Government, in accordance with the bid as 
accepted, and give bond with good and _ sufficient 
surety for the faithful performance and proper ful- 
fillment of such contract: that the defendant, Mary- 
iideCasialty Company, a corporation, was the 
surety upon said bond. That said surety bond was 
further conditioned for the payment to the Govern- 
ment of the difference between the amount speci- 
fied in defendant’s bid and the amount for which 
the Government might procure the required work 
and/or supphes in case the said defendant. Mike H. 
Kostelac, failed to enter into such contract and give 
such bond within the time specified. 


WL. 

That said defendant, Mike H. Kostelac, collected 
and removed kitchen waste for the months from 
July 1, 1946, through to December 15, 1946, and 
there became due and owine on account thereof 
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under said contract to the plaintiff for such period 
the sum of $24,261.16; that said defendant failed to 
make payment for any garbage collected under said 
contract, and by reason thereof was declared in de- 
fault and notified by letter dated November 27, 1946, 
that he would be given the opportuimty of remedy- 
ing his default at any time prior to December 13, 
1946, and that upon failure so to do, the said kitchen 
waste would be sold to the highest bidder and the 
Government would proceed to collect the money due 
and damages that might accrue on sale from a re- 
turn less than specified in defendant's contract. 


Noted 
That by reason of the failure and refusal of de- 
fendant, Mike H. Kostelac, to perform his said con- 
tract to collect and remove kitchen waste, as afore- 
said, the plaintiff was obliged to, and did enter into 
contract No. W 45-016 (A.A.-VI) S-261, dated De- 
eember 13, 1946, with John DeBoer, Route 2, Box 
370, Olympia, Washington, the highest bidder under 
readvertisement, for the services required by said 
defendant's contract, to be performed under the 
same conditions, during the period beginning De- 
cember 16, 1946, and ending June 30, 1951, with pay- 
ment on the same basis, at the sliding rate provided 
for therein. 
VIII. 
That the Comptroller General of the United States 


of America has audited the accounts between the 
plaintiff and defendants and has certified that there 
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is now due and owing to the United States of 
America, due to said defendant's default under his 
contract, the aforesaid sum of $24,261.16 for gar- 
bage collected by said defendant during the period 
July 1, 1946, through December 15, 1946, and 80,- 
102.24, representing the difference in revenue ob- 
tained by the Government on resale of the garbage 
to the said replacing contractor, John DeBoer, dur- 
ing the period December 16, 1946, to June 30, 1951, 
making a total sum of $104,363.40 now due and 
owing to plaintiff since July 1, 1951. 


IX. 

That the aforesaid contract, replacing contract 
and bid bond are of public record on file with the 
General Accounting Office of the United States, and 
are known and designated by their respective num- 
bers hereinbefore set. forth. 


5 
That no part of such total amount owed has been 
paid by said defendant, Mike H. Kostelac, or de- 
fendant, Maryland Casualty Company, and there 
is still due and owing to plaintiff on said contract 
the sum of $104,363.40, which amount has been due 
and owing to plaintiff since July 1, 1951. 


That written notice of the amount thus owing the 
plaintiff by defendant, Mike H. Kostelac, and the 
pature of the claim was given to said defendant, 
Mike U1. Kostelae and defendant, Maryland Casualty 
Company, on or about January 16, 1952; that not- 
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withstanding repeated demands made upon the de- 
fendants, they have wholly failed, refused and neg- 
lected to pay said sum or any part thereof, and 
the said defendant, Mike H. Nostelac, is now in- 
debted to the plaintiff in the full sum of $104,363.40, 
and interest thereon at the legal rate from July 1, 
1951, and the defendant Maryland Casualty Com- 
pany is now indebted to the plaintiff in the full sum 
of $40,000, the amount of its hability herein, with 
interest thereon at the legal rate from July 1, 1951. 


Wherefore, plaintiff prays: 


1. That it have and recover judgment against 
the defendant, Mike H. Kostelac, in the full sum of 
$104,363.40, together with interest thereon at the 
legal rate from July 1, 1951. 


2. That it have and recover judgment against 
the defendant, Marvland Casualty Company in the 
sum of $40,000, together with interest thereon at the 
legal rate from July 1, 1951. 

3. That it have and recover its costs herem to 
be taxed. 

4. That plaintiff have such other and further re- 
hef as to the Court may seem just. 

/s/ J. CHARLES DENNIS. 
United States Attorney; 

/s/ (Ge i DON IEE, 
Assistant U. S. Attorney. 


[Endorsed]: Filed May 22, 1952. 
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ANSWER OF DEFENDANTS AND COUNTER- 
CLAIM FOR RESCISSION 


Come now the defendants herein, and for answer 
to the complaint of the plaintiff herein, state and 
allege as follows: 


1. Defendants admit the facts alleged in para- 
graph I of said complaint. 


2. With respect to the averments in paragraph 
II, defendants state that defendant iostelac has 
entered his appearance herein. 


3. Defendants admit the averments of paragraph 
Ili, and state that defendant Maryland Casualty 
Company has entered its appearance herein. 


4. Defendants admit the execution of Contract 
No. W-45-016 (S.C.-LX.) 8-497, referred to in Para- 
eraph IV of the complaint herein, and defendants 
do hereby incorporate by reference in this pleading 
all the provisions of said contract, a copy of which 
is attached to this Answer, marked Exhibit ‘‘A,’’ 
said Exhibit consisting of seven pages including the 
reverse sides of two pages thereof. 


5. Defendants admit the execution by defendant 
Kostelac and defendant Maryland Casualty Com- 
pany of a Bid Bond, as alleged in Paragraph V of 
the complaint herein, and defendants do hereby in- 
corporate by reference all of the terms and provi- 
sions of said Bid Bond, attached hereto marked 
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Exhibit “B,”’ as fully as if said Bid Bond were set 
out at length herem. Defendants state that plain- 
tiff has set forth in Paragraph V of its complaint 
the relevant provisions of said Bond, except the fol- 
lowing: “if the latter amount be in excess of the 
former,’’ which words appear in the last four lines 
of the last paragraph of the body of said Bid Bond; 
and defendants state that the ‘‘latter amount”’ 
(being the amount of the DeBoer Contract, as al- 
leged in Paragraph VII, et seq., of the Complaint) 
was not in excess of the ‘‘former’’ (the amonnt of 
the Kostelae contract) which said facts are admitted 
by plaintiff in Paracraph VIIT hereof; and thateby 
reason thereof, there is no obligation on the part of 
defendant Kostelac or defendant. Maryland Casualty 
Company under said Bond. 


6. With respect to the averments in Paragraph 
VI of the complaint, defendants admit that defend- 
ant Kostelac removed kitchen waste from July 1, 
1946, to December 15, 1946; and that said defendant 
refused to pay the price set forth in the aforesaid 
contract, Exhibit ‘‘A,’’ by reason of the mistake in 
the price therein, as set out hereimafter, but de- 
fendants state that said defendant Kostelae offered 
at all times to pay the reasonable value thereof, but 
plaintiff refused such offer; and defendants deny 
that plaintiff is entitled to the payment of $24,261.16 
therefor; that any claim therefor is further barred 
by the Statute of Limitation; and defendants state 
that defendant Kostelac at all times was ready, 
willing and able to eollect all of said garhage and 
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kitchen waste, and did collect such garbage and 
waste until he was prevented therefrom by the plain- 
tiff on or about December 15, 1946; and defendants 
require strict proof of all other allegations in said 
Paragraph VI of plaintiff's complaint. 


7. In regard to Paragraph VII of the Complaint, 
defendants admit that plaintiff received payments 
from one DeBoer for the said garbage, but defend- 
ants do not have direct knowledge as to the details 
thereof, as alleged in said Paragraph VII, and re- 
quire strict proof thereof by plaintiff. 


8. In respect to Paragraph VIII of said Com- 
plaint, defendants admit that the Comptroller Gen- 
eral of the United States issued to defendant Kos- 
telac a purported statement totalling $104,363.40, 
but defendants have no knowledge as to the allega- 
tion that said Comptroller General has audited said 
account, and deny that any such andit would be 
binding upon these defendants; and defendants 
deny that defendants are liable for any of said 
amount, and deny that the difference in revenue to 
the Government on resale of the garbage is a meas- 
ure of or basis for alleged damages herein. 


9. The facts in Paragraph IX do not require an 
answer by defendants. 


10. For their answer to Paragraph X of the 
complaint, defendants admit that demands have 
been made upon them by the Government, and admit 
that no part of the sum of $104,363.40 has been paid 
to the plaintiff, but defendants deny that any of said 
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sum is due plaintiff, or any interest thereon; and 
defendant Maryland Casualty Company denies that 
plaintiff is entitled to the sum of $40,000.00 plus 
interest, or any portion thereof. 


11. Further answering, defendants state that the 
aforesaid contract, Exhibit ‘‘A,’’ was entered into 
by mutual mistake of the parties, and that there 
was no meeting of the minds because both the plain- 
tiff and defendant Kostelac were of the behef, and 
under the impression that the amount of garbage 
examined by defendant Kostelac at plaintiff’s re- 
quest at Ft. Lewis in making his estimate and his 
bid for contract No. W-45-016 (S.C.-LX) S-497 was 
a one-day accumulation of garbage, whereas in fact 
it was an accumulation of more than one day, and 
therefore the average actual accumulation of gar- 
bage at Ft. Lewis was less than the parties had con- 
templated; that the amount of such accumulation 
was the basis for the price in such contract, and such 
price was therefore erroneous by mutual mistake of 
the parties; and that said contract is therefore of 
no legal effect. 


12. Further answering, defendant state that said 
contract, Exhibit “‘A,’’ is unenforceable by plain- 
tiff against defendants for the further reason that 
the prices set out therein to be paid by defendant 
Kostelac for garbage on Continuation Sheet (2) 
were specifically based upon prices (paragraph a) 
to he ‘‘published * * * at the Seattle Stock Yard 
Market located at Seattle, Washineton,’’ whereas 
in fact there was not at the time said contract was 
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entered into, and never has been since said time, any 
publication at said alleged market, nor has there 
been any individual Seattle Stock Yard Market lo- 
cated at Seattle, Washington. 


13. Defendants state that plaintiff is not entitled 
to recover herein for the further reason that plain- 
tiff, after the execution of the aforesaid contract, 
Exhibit ‘‘A,”’ disenabled itself from performing said 
contract; that Continuation Sheet (1) of Exhibit 
‘“A”’ sets forth the approximate average number of 
men at Ft. Lewis, Washington, upon which the bid 
was based, as 40,000; that the actual number of men 
at I't. Lewis never at any time during said contract 
period approximated such figure of 40,000 men; 
that, on the eontrary, the number of men at Ft. 
Lewis over said period, as shown m the official state- 
ment of the Comptroller General relied upon in 
Paragraph VIII of the Complaint by plaintiff, is 
in the amount set forth in Iixhibit **C™ attached 
hereto; that the number of men at said Ft. Lewis at 
times was only slightly in excess of 5,000 men, and 
that for one of the yearly periods under the con- 
tract the average was approximately 7,000 or 8,000 
men; that defendant Kostelac relied upon the 
amount of garbage that would be obtained from 
approximately 40,000 men, in entering into said 
contract, and that said failuve and inability of plain- 
tiff was highly detrimental to defendant Kostelac, 
and invalidated said contract. 


14. Defendants deny that defendant Kostelac 1e- 
fused at. any time to pick up the garbage and trash, 
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mn accordance with the provisions of said contract, 
Vixhibit “‘A,’’ and deny that plaintiff had the right 
to attempt to terminate said contract; and defend- 
ants state that the purported termination of said 
contract by plaintiff cannot be the basis for this ac- 
tion against defendants. 


15. Defendants further state that the aforesaid 
Contract No. W-45-016 (8.C.-LX.) 8-497 is unen- 
forceable by plaintiff for the further reason that 
said contract is vague and indefinite; that it lacks 
mutuality, and may be terminated at the whim of 
plaintiff. 


16. Defendants further state that said contract 
constituted a rebid of previous negotiations; that 
neither party to said contract intended it to become 
operative unless one DeBoer bid thereon: that said 
DeBoer did not rebid, and such contract is therefore 
of no effect. 


Counterclaim by Defendants for 
Rescission of Contract 


Defendants, for their counterclaim for rescission 
of said contract, allege and state as follows: 


1. That defendant Kostelac, priov to making his 
bid, forming a part of the contract set out in Ex- 
hibit “‘A,’” upon the written request of plaintiff 
as set out in General Provision No. 5, as affirmed 
in Paragraph 3 of the Invitation to Bid in said 
Exhibit ‘‘A,”’ setting June 21, to June 26, 1946, 
between eight o’clock a.m. and 4:30 p.m. daily for 
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Inspection, and also upon the verbal request of 
plaintiff’s agents, went upon the premises of ['t. 
Lewis personally, on more than one occasion, and in- 
spected large numbers of actual garbage containers 
at the Messhalls, prior to said containers being 
emptied by the person then under contract with 
plaintiff to remove such garbage; that defendant 
believed, and actually assumed, from verbal state- 
ments by plaintiff's officers, and by reason of the 
terms of the garbage-removal contract then in effect 
of which said defendant had knowledge, and which 
required daily pickup, that any garbage in such 
containers represcnted only one dav’s accumulation 
of garbage; that upon the basis of said thorough 
inspections personally made by said defendant and 
the facts actually observed on said imspections, said 
defendant assumed and determined that the average 
accumulation of garbage at said time and_ place 
equalled one pound of garbage per man per day; 
that defendant Nostelac was specifically directed by 
the Contracting Officer to disregard, and did there- 
fore disregard, the reference in the hid to .04 Ibs. 
waste per man per day; that by reason of the fact 
that the conditions then existing appeared to be, and 
were in fact, representative of the conditions to be 
encountered over the period of said contract, de- 
fendant Kostelac reasonably relied upon his said 
findings in determining the price he would and did 
in fact bid under said contract, Exhibit ‘‘A’’; that 
such inspection was made by said defendant by 
reason of the fact that any variation in average 
quantities of aecumulated earbage would affect the 
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price to be paid by said defendant, since the pro- 
posed bid was not based upon the amount of garbage 
to be removed, but in accordance with the number 
of men at Ft. Lewis; that, contrary to the belief 
and understanding of defendant Nostelac, and con- 
trary to the belief and understanding of the officers 
in charge of said contract as expressed to defendant 
Kostelac, the actual containers examined on said 
occasions by defendant Kostelac did not in fact 
contain only a one-day accumulation of garbage, 
but in fact contained a two-day accumulation of 
garbage; that by reason of such error and mistake, 
defendant Nostelac prepared his bid, attached hereto 
as a portion of Exhibit ‘‘A,’’? in an amount averag- 
ing approximately twice the amount that said de- 
fendant would have bid if such mistake had not 
been made in said quantity of garbage; that defend- 
ant Kostelac did not learn of said error until the 
third day of his operation under said contract at- 
tached hereto as Kxhibit ‘‘A,” at which time the 
daily accumulations of garbage were found by him 
to be approximately one-half the amount estimated 
by defendant Kostelac; that immediately upon learn- 
ing of such mistake, defendant Kostelac notified 
plaintiff’s Contracting Officer, Major P. P. Maior- 
ano, and in addition, a few days therafter, through 
his attorney, gave written notice to said Contracting 
Officer of the mistake; and said defendant continued 
to give notice thereafter not only to said Contract- 
ing Officer, but to other Government personnel in a 
supervisory capacity at the Service Command, at 
Amny Picadqumunters for said #Pacificevareay and in 
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Washington, D. C., including mumerous lone trips 
made by defendant; that defendant Kostelac at all 
times and repeatedly offered to pay to the Govern- 
ment the reasonable value of the garbage being 
picked up under said contract, and to pay the price 
that would have been bid by said defendant in the 
absence of said mistake; and that said defendant 
constantly and continually requested to be relieved 
by plaintiff from said mistake, and from the conse- 
quences thereof; but that plaintiff, through its 
officers and agents, delayed, procrastinated and 
failed, refused and neglected to take action to re- 
lieve defendant of said consequences, and delayed 
eiving any final decision to defendant: that during 
said period said defendant WKostclac contimued to 
carry away the said garbage from Ft. Lewis, in 
order to avoid unsanitary conditions, even though 
said defendant was required to dispose of most of 
said garbage at a complete loss to said defendant; 
that plaintiff’s refusal to release said defendant 
from the consequences of said mistake was placed 
by plaintiff on the ground that defendant was bound 
to plaintiff on a legal technicality 


2. Defendants state that said mistake referred to 
above, by reason of the facts set out above, consti- 
tuted a mutual mistake of the parties and that de- 
fendants are entitled to have said contract, attached 
hereto as Exhibit ‘‘A,”’ rescinded, cancelled and 
held for naught by this Court. 


2 Defendants state that in the event said mis- 
take was not a mutual mistake of the parties, but 
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was a mistake of defendant Kostelac alone, then de- 
fendants are nevertheless entitled to a recission of 
said contract, attached hereto as Exhibit “A,’’ in 
that said mistake was made by said defendant in 
good faith, without negligence, and said mistake was 
caused, at least in part, by the actions of the officers 
of plaintiff in causing or contributing to defend- 
ant’s being misled as to the amount of said garbage; 
that plaintiff will suffer no loss of said contract is 
rescinded, except that plaintiff will be prevented 
from exacting an unfair, unintended and uncon- 
scionable price from defendants, such price being 
approximately twice the value of such garbage. 
Wherefore, defendants pray that this Court enter 
an order that the aforesaid contract, attached hereto 
as Exhibit *‘A."’ be cancelled, rescinded, and held 
for naught, and that no lability has accrued against 
defendants by reason of said contract; and that 
this Court grant to defendants any other or further 
relief as to this Court may seem meet and proper in 
the premises. 
TENNEY & DAHMAN, 
By /s/ Eee aN NEY dike. 
EISENHOWER, HUNTER, 
RAMSDELL & DUNCAN, 
By /s/ CHAS. D. HUNTER, JE.., 
Attorneys for Defendants. 
Duly verified. 
Receipt of copy acknowledged. 
[Endorsed]: Filed February 16, 1955, 
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MOTION FOR SUMMARY JUDGMENT 


Come now the defendants herein and move this 
Court for a Summary Judgment in favor of said de- 
fendants, and for a Finding by this Court that said 
defendants are not hable to plaintiff herein; and 
as their basis for such Motion, defendants state that 
the following facts are not the subject of a dispute 
herein, and there is no genuime issue as to the fol- 
lowing material facts, and that defendants should 
be granted Summary Judgment herein on the basis 
of any one of such undisputed facts: 


1. The contract in issue was entered into 
under mutual mistake of the parties as to a 
material fact. 


Defendants state that the lack of any genuine 
issue of fact as to the above is shown in the verified 
Answer and Counterclaim of defendants herein and 
in the Affidavit for Summary Judgment attached 
hereto: and defendants state that the Contracting 
Officer, Major P. P. Maiorano, the sole representa- 
tive of the plaintiff on said contract was acting 
under a mistaken view in that he had no knowledge 
that the garbage accumulated at Ft. Lewis at the 
time in question was of more than one day's dura- 
tion, and said Contracting Officer has admitted such 
fact; that said Contracing Officer has further ad- 
mitted that he had determined, after execution of 
said contract, that pick-ups of garbage at said time 
and place were not always on a daily basis. and has 
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admitted that such pick-ups at the time in question 
were probably on a two-day basis; and defendants 
state that they ave informed that the said Contract- 
ing Officer has not at any time, in his reports or 
otherwise, and does not now dispute the fact. that 
defendant Kostelac was misled by the amount of 
garbage in the containers examined by him as set 
out herein. 


2. (In the alternative.) The contract was 
entered into by reason of a unilateral mistake 
by defendant Kostelae which under the law is 
a basis for rescission of said contract. 


Defendants state that even if the facts relating 
to a mutual mistake of the parties should be in dis- 
pute (which is denied), it is shown by the verified 
Counterclaim and the Affidavit for Summary Judg- 
ment herein that there is no genuine issue of fact as 
to the existence of an excusable unilateral mistake 
made by defendant Kostelac; that in addition to the 
Contracting Officer’s concession that defendant 
Kostelae made a mistake, there is no dispute that 
plaintiff’s own Paragraph 3 of its Invitation to Bid 
(and General Provision 5 thereof) was the cause 
of this mistake by defendant Kostelac, and that such 
provisions invited the error; that there is no dispute 
that plaintiff had notice that defendant Kostelac 
bid twice too high, inasmuch as plaintiff has sued 
herein for an amount equal to approximately one- 
half of the contract price; that the ground for 
plaintiff’s claim. as made by its Comptroller Gen- 
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eral, is the alleged view that unilateral mistakes 
cannot be corrected in contracts; and that there is 
no dispute that such error was unintentional by 
defendant Kostelac; that notice of the mistake was 
immediately given to plaintiff by defendant Kos- 
telac; that an opportunity to remedy such mistake 
was afforded by defendant Kostelac immediately, 
without any delay; that plaintiff would suffer no 
loss as the result of rescission of this contract, ex- 
cept that it would not receive an inconscionable 
gain; and that the only dispute concerns the legal 
principles applicable to sueh facts. 


3. Regardless of mistake, said contract is 
unenforceable for the further reason that the 
price is based upon market publications not in 


existence. 


Defendants state that it appears from the plead- 
ing in Paragraph 12 of the Answer herein, together 
with Paragraph 4+ of Affidavit of defendant Ios- 
telac, that there is no dispute as to the fact that 
there was no market publication at Seattle, Wash- 
ington, Stock Yard during the period of this con- 
tract; that this fact 1s admitted by plaintiff’s own 
Department of Agriculture; and defendants state 
that by reason thereof, said contract is vague, un- 
certain and unenforceable and the price therein is 
based upon certain quotations not in existence. 


4. Plaintiff has disenabled itself from per- 
forming this contract after the alleged breach 
by defendant Kostelac, in that the number of 
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men at Ft. Lewis fell far below the contract 
estimate on which the price was based. 


Defendants state that it is shown from Exhibit 
‘*C,”’ attached to the Answer of Defendants herein, 
verified by the Affidavit of defendant Inostelac that 
the plaintiff’s performance failed after the alleged 
breach by defendant Kostelac, that plaintiff failed 
to furnish at Ft. Lewis even an approximation of 
the number of men origmally contemplated, and 
failed to furnish more than a small fraction of the 
40,000 rations estimated; and that by reason of such 
default, plaintiff is not entitled to recover herein. 

5. Plaintiff has alleged no facts in Para- 
eraph VI of the Complaint to justify its ‘‘ De- 
elaring said contract in Default’? and suing for 
its breach. 

Defendants state that the attached affidavit of 
defendant Kostelac and the verified Counterelaim 
of defendants herein, show that there is no failure 
by said defendant to perform, and therefore no 
ground for suit by plaintiff for breach of contract. 

6. There is no hability under the Bid Bond 
beeause the amount of the DeBoer Contract is 
not in excess of the Kostelac Contract, as re- 
quired by the specific wording of said bond. 

Defendants state that they believe there is no dis- 
pute as to the wording of the Bid Bond attached to 
the Answer as Exhibit ‘‘C”’; that as alleged in Para- 
eraph 5 of defendants” Answer, plaintiffs have sued 
upon a penalty instrument and have failed to allege 
or prove the principal term and condition of said 
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bond; that on the contrary plaintiffs have specifi- 
cally alleged facts in Paragraphs VIT and VIIT of 
the Complaint showing that the DeBoer relet con- 
tract was for a smaller amount than the Kostelac 
contract, and that the condition of said bond was not 
fulfilled. 


7. There is no liability for damages under 
the other provisions of the contract. 

Defendants state that the measure of damages {or 
failure to perform by defendant Kostelac is set out 
in Paragraph 7 of the General Provisions of said 
contract attached to the Answer as Exhibit ‘‘A’’; 
that there is no issue of fact as to the requirement 
of said General Provision No. 7; and that from the 
facts alleged by plaintiff in its petition, plaintiff 
has not incurred loss by defendant Kostelac’s fail- 
ure to remove said property under said General Pro- 
vision 7, but that in fact plaintiff, under its allega- 
tion in Paragraph VIII of the Complaint, has re- 
ceived pay from one DeBoer under a relet contract 
with said DeBoer. 

Wherefore, defendants pray for summary jude- 
ment herein dismissing plantiff’s complaint at the 
cost of plaintiff. 

TENNEY & DAHMAN, 
Bays TENNEY, J 


KISENHOWER, HUNTER, 
RAMSDELL & DUNCAN, 


By /s/ CHAS. D. HUNTER, JR., 
Attorneys for Defendants. 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF MIKE H. KOSTELAC 


State of Missouri, 
City of St. Louis—ss. 


Mike H. Nostelac, being duly sworn upon his 
oath, states that he is a defendant in this cause, 
and that he makes this Affidavit as a part of the 
Motion of Defendants for Summary Judgment 
herein; that the following facts are true according 
to the personal knowledge of defendant, unless 
otherwise indicated herein: 


1. Affiant adopts, affirms and incorporates herein 
his verified Counterclaim for Rescission herein, as 
fully as if said counterclaim and verification thereof 
were set out herein; and affiant further states that 
on the first occasion that he examined the garbage 
containers, as stated in said Counterclaim, he per- 
sonally examined at least 40 garbage containers; 
and that he later examined numerous other contain- 
ers; that he was told by the Contracting Officer to 
disregard, and he did disregard the statement in the 
contract as to the alleged .04 Ibs. of waste per man, 
since if was not in fact correct, and was admitted by 
said Contracting Officer to be incorrect. 

2. Affiant further states that Exhibit ‘‘A,” at- 
tached to the Answer of Defendants, is a true and 
correct copy of contract No. W-45-016 (8.C.-FX) 
S-497, executed between the parties hereto; that 
affiant dees not have the original of Jexhibit ‘* Bl’ 


United States of America 20 


the Bid Bond herein, but that affiant’s copy (Ex- 
hibit “B’’) is believed to be a true and correct copy 
of the original; that Exhibit °C” is a true excerpt 
from the account of the Comptroller General of 
the plaintiff, sent to defendant as a part of the 
demand of plaintiff for the payment of the sum of 
$104,363 .40. 


3. Affiant states that Major P. P. Maiorano, Con- 
tracting Officer and representative of the Govern- 
ment in connection with the aforesaid contract, 
never at any time to the knowledge of affiant ques- 
tioned the fact that the mistake referred to herein, 
in connection with the bidding on said contract, was 
in fact made; that said representative of the Govern- 
ment, Major Maiorano, claimed that garbage pickup 
trucks were on the premises of Ft. Lewis each day, 
but did not contend that said trucks picked up gar- 
bage at all messhalls each day; that observations of 
affiant indicated that pick-ups were made from half 
of the messhalls one day, and the other half the 
next day, according to all evidence found by this 
affiant; that admissions were made to this affiant by 
agents of plaintiff after the execution of said con- 
tract, that a system of “‘complaints’’ had been in 
effect at Ft. Lewis for some time prior to said con- 
tract; that such ‘‘complaint’’ system was necessi- 
tated by the fact that garbage was not picked up 
at all Jocations every day; that the said Contracting 
Officer, Major Maiorano, admitted to affiant the 
existenee of such a complaint system, caused bv 
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reason of failure to pick up garbage at each location 
every day. 


+. Affiant further states that he has examined 
letters from plaintiff’s Department of Agriculture, 
Livestock Division, Rates & Registrations Section, 
admitting that there is no market news service con- 
ducted by said Department of Agriculture at 
Seattle, Washington, stating that the only reports 
published by said Department in the State of Wash- 
ington are in Spokane, Washington, and admitting 
that such situation was true over the entire period 
of this contract, and at the time said contract was 
entered into. 


5. Further affiant sayeth not. 
/38/ MIKE H. KOSTEHLAC, 
Subscribed and sworn to before me this 9th day 
of February, 1955. 


[Seal] Vs) Veet ENN EY J 
Notary Public. 


My Commission expires: September 10, 1958. 
Receipt of Copy is Hereby Acknowledged this 16th 
Day of February, 1955. 
/s/ GUY A. B. DOVELL, 
Assistant U. S. Attorney. 


[Endorsed]: Filed February 16, 1955. 
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INTERROGATORIES TO PLAINTIFF 


Come now the defendants herein and submit the 
following Interrogatories to be answered by plain- 
tiff herein, in accordance with Rule No. 33 of the 
Rules of Civil Procedure: 


Please give the hames and present addresses of 
all Mess Sergeants or other persons in charge who 
were on duty at any and all Messes at Ft. Lewis, 
Washington, at any time during the month of June, 
1946. In ease you do not have the present. address 
of any of said parties, please give the latest address 
shown in vour records. 


TENNEY & DAHMAN, 
iny /s/ WH, TENNEY. SR.: 
EISENHOWER, HUN'TER, 
RAMSDELL & DUNCAN, 


By /s/ CHAS. D. HUNTER, JR.., 
Attorneys for Defendants. 
Receipt of copy acknowledged. 


[Endorsed]: Filed February 16, 1955. 
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ANSWERS TO INTERROGATORIES 
PROPOUNDED BY DEFENDANTS 

Plaintiff. United States of America, makes answer 
to each and all of the several interrogatories con- 
tained in defendants’ single Interrogatory  pro- 
pounded by defendants (served February 16, 1955) 
as follows: 

The plaintiff has no information or knowledge as 
to the names or addresses of Mess Sergeants or 
other persons in charge who were on duty at any 
messes at Fort Lewis, Washington, at any time dur- 
ing the month of June, 1946. 


Such list of Mess Sergeants would be designated 
“temporary and unofficial,’’? and belonged at said 
time in 1946 to the Second Division, then occupying 
Fort. Lewis, and was not taken to Korea by said 
Division. 

In the absence of a permanent record or any 
existing record of such names and addresses, plain- 
tiff is unable to supply defendants with any of the 
information requested in their interrogatories herein 
propounded. 

/s/ CHARLES P. MORIARTY, 
United States Attorney; 

/s/ GUY A. B. DOVELL, 
Assistant U. 8. Attorney. 

Duly verified. 

Receipt of copy acknowledged. 

[Endorsed]: Filed February 28, 1955. 
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[Title of District Court and Cause. ] 


MOTION TO COMPEL ANSWER 
TO INTERROGATORIES 


Come now the defendants herein and state to the 
Court that heretofore, on February 16, 1955, de- 
fendants propounded to plaintiff certain mterroga- 
tories under Rule No. 33 of the Rules of Civil Pro- 
cedure, which said Interrogatories requested the 
names and addresses of Mess Sergeants or other 
persons in charge of messes at Ft. Lewis, Washing- 
ton, during the month of June, 1946; that thereafter 
on or about February 28, 1955, counsel for plaintiff 
filed plaintiff's Answers to Interrogatories, in which 
plaintiff denied having any knowledge or informa- 
tion as to such names or addresses of such Mess Ser- 
eeauts or other persons in charge of messes at Ft. 
Lewis at said time, and alleging that any list of Mess 
Sergeants would be designated ‘‘temporary and un- 
official’ and not taken by the Second Division of the 
United States Army when it left Ft. Lewis. 


Defendants state that although there may not be 
in existence any single and separate complete list of 
Mess Sergeants or other persons on duty at said 
time and place, such information is, to the best 
knowledge of defendants, in the possession of plain- 
tiff, the United States Government, through its 
various instrumentalities and departments; that 
records are kept at the United States Army Records 
Center in the City of St. Louis, Missouri, relating 
to each company of each army regiment, wherever 
said company was on duty at the time in question ; 
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that defendants, through their counsel, have con- 
tacted said agency of the United States Government 
at St. Louis, Missouri, and defendants state upon 
information and belief that complete records may be 
obtained by counsel for plaintiff through said de- 
partment, if not through other departments, and 
that. counsel may obtain from the records of the 
Uinted States Government, plaintiff herein, the 
names and addresses requested in the Interroga- 
tories heretofore submitted by these defendants. 


Wherefore, defendants pray that this Court order 
and direct plaintiff to answer the aforesaid Inter- 
rogatories, heretofore propounded to plaintiff by 
these defendants. 


TENNEY & DAHMAN, 
By /s/ KE. H. TENNEY, JR.; 
EISENHOWER, HUNTER, 
RAMSDELL & DUNCAN, 


By /s/ CHAS. D. HUNTER, JRe 
Attorneys for Defendants. 


Duly verified. 
Receipt of copy acknowledged. 
[Endorsed]: Filed March 30, 1955. 
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[Title of District Court and Cause. ] 


AMENDED ANSWERS TO INTERROGATO- 
RIES PROPOUNDED BY DEFENDANTS 


Plaintiff, United States of America, makes this 
its Amended Answers to Interrogatories propounded 
by defendants (served February 16, 1955, and Mo- 
tion served March 30, 1955), as follows: 


That the interrogatories propounded by defend- 
ants request the names and current addresses of 
mess sergeants or other persons in charge of messes 
at Fort Lewis, Washington, during the month of 
June, 1946, and the Motion to compel answer thereto 
avers that although there may not be in existence a 
separate and complete list of such personnel, a list 
thereof can be compiled from the records in the pos- 
session of the United States Government, which are 
maintained at the Military Persomel Records Cen- 
ter. TAGO, St. Louis 20, Missoud. 


That the monthly personnel rosters of “Avmy umts 
stationed at Fort Lewis, Washineton, during June, 
1946, together with other unit-type personnel rec- 
ords of such organizations, are on file in the Mili- 
tary Personnel Records Center; however, the mili- 
tary specialties and/or duty assignments of the per- 
sonnel who were members of the units concerned are 
not recorded therein. In this connection, the regu- 
lations governing preparation of unit rosters and 
morning reports in effect during June, 1946, did not 
require the entry thereon of the military occupa- 
tional specialties or duty assignments of personnel. 
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That from an examination of the retained admin- 
istrative files of Fort Lewis, the names of six per- 
sons who held duty assignments relating to food 
supervision during the month of June, 1946, have 
deen ascertained. That the names and last known 
addresses of these persons are, as follows. 


1. Lt. Col. Robert Ryer, TTI, O 474 134, Det. 1, 
9111th Technical Service Unit, Food and Container 
Institute School, Chicago, [linois. 

2. Major Robert P. Firman, U.S. A. Ret., +130 
North 30th Street, Tacoma, Washington. 

52) Major Noman b Gore Wy Ss. Aca 1473 
Coventry Road, Concord, California. 

4. Major George A. Inghs, U. 8. A. R., 2214 
Elliott Street, Muskogee, Oklahoma. 

5. James A. Foster, Route 1, Box 268, Olympia, 
Washington. 

6. Carl R. Stewart, 1607 Thompson Boulevard, 
Meniumiege alivornine 

Dated this 15th day of June, 1955. 

/s/ CHARLES P. MORTARTY, 
United States Attorney; 
78/ GORGES 1D. DOVIEEL, 
Assistant U. 8S. Attorney. 
Duly verified. 
Reeeipt of copy acknowledged. 


[Endorsed]: Filed June 15, 1955. 
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United States District Court, Western District 
of Washington, Southern Division 


UNITED STATES OF AMERICA, 


Plaintiff, 
Vs. 


MIKE H. KOSTELAC and MARYLAND CASU- 
ALTY COMPANY, a Corporation, 


Defendants. 


REPLY TO COUNTERCLAIM 


Comes now the plaintiff, United States of Amer- 
ica, and for its reply to the counterclaim of defend- 
ants filed with their answer, alleges as follows: 


First Defense 


Jl: 


Answering paragraph numbered 1 of said counter- 
claim, plaintiff admits that defendant Kostelac, 
prior to submitting his bid herein, made personal in- 
spections of garbage containers at Fort Lewis, but 
denies that the Contracting Officer or any legal rep- 
resentative of the plaintiff was aware of the failure 
of Kostelac’s predecessor to collect garbage each 
day as provided in the contract then in force, and 
in said connection plaintiff states that, on the other 
hand. the contracting officer warned defendant Kos- 
telae that his estimates of the amount of garhage 
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that would be available under lis prospective agree- 
ment were too optimistic. 


Whe 
Answering paragraphs 2 and 3 of defendants’ 
counterelaim, this plaintiff alleges that 1f a mis- 
take, as therein alleged, was made, it was defendant 
Kostelac’s sole responsibility, and after the afore- 
said warning, and was neither induced by nor con- 
tributed to by any representative of the Govern- 
ment, the plaintiff herein. 
IU. 


Plaintiff demes each and every allegation con- 
tained in the counterclaim except those hereinabove 
admitted. 

Second Defense 


Further answering said counterclaim of defend- 
ants, and by way of an Affirmative Defense thereto, 
plaintiff United States of America alleges as fol- 
lows: 

li 

That the method of computing the amounts to be 
paid by defendant Kostelac under the contract was 
an innovation and NKostelac’s bid was the only one 
received pursuant to the subject: invitation, and 
there was nothing in the situation which did or 
could have put the contracting officer on notice of 
the probability of an error m the bid thus requiring 
him to obtain verification before making the award, 
and aceordingly, if a mistake was made it was due 
to Kostelae’s own carelessness and competitive reck- 
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lessness in submitting such bid, and was neither 
induced by nor contributed to by any representative 
of the Government, it being a matter solely of his 
own choice, selection and responsibility, after his 
personal inspections at various times of the garbage 
containers at Fort Lewis prior to submitting his bid. 


Ce 
That following his inspections, the defendant, 
Kostelac, signed a contract with plaintiff in which 
the estimated amount of kitchen waste is given as 
04 pounds per man per day, approximately the 
amount he received and a little less than actually 
available. 
BOE 
That defendant Kostelac now seeks. by his 
counterclaim, to retroactively condition his agree- 
ment on the amount of waste to be collected there- 
under. in the face of the invitation, which became 
a part of such agreement, containing the following 
provision: 

“Article I. No assurance is given that the 
quantities of the items or the number of kiteh- 
ens or families, or the number of men subsisted, 
as stated herein, will not vary during the life 
of the contract; and any contract that may be 
awarded hereon will in no sense be conditioned 
on either the amount of waste to be collected. 
the number of kitchens or families, or the num- 
ber of men subsisted, from time to time.’’ 
(Emphasis supplied.) 
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Wherefore, plaintiff prays that the defendants 
counterclaim he dismissed with costs. 


/s/ CHARLES P. MORTARTY, 
United States Attorney; 


GUY A. B. DOVELL, 
Assistant U. 8. Attorney. 


Receipt of copy is herewith acknowledged. 


[ Endorsed]: Filed November 10, 1955. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS DEFENDANTS’ MO- 
TION FOR SUMMARY JUDGMENT 


Comes now the plaintiff, United States of Amer- 
ica, by and through its attorneys of record, the un- 
dersigned, and moves this Court that it dismiss the 
motion of the defendants for summary judgment for 


the reasons: 


L. Rule 56(e) of the Federal Rules of Civil Pro- 
cedure provides that affidavits shall be made on per- 
sonal knowledge, shall set forth facts as will be ad- 
missible in evidence, and shall show affirmatively 
that the affiant is competent in the matters stated 


therein. 


2. That the allegations as contained in the affi- 
davit of defendant Kostelac, filed in support of de- 
fendants’ Motion, are not made in compliance with 
said Rule 56(e). 


This Motion is based upon the records and files 
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herein and the law and rules of court in such case 
made and provided. 


/s/ CHARLES P. MORIARTY, 
United States Attorney; 


/s/ GUY A. B. DOVELL, 
Assistant U. 8S. Attorney. 


Receipt of copy acknowledged. 
[Endorsed]: Filed November 10, 1955. 
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PLAINTIFF'S MEMORANDUM OPPOSING 
DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT 


The plaintiff in opposition to defendants’ Motion 
for Summary Judgement on the basis of the alleged 
facts there enumerated and numbered 1 to 7, in- 
elusive, and set forth below, expressly refutes each 
and all of same and submits herewith its response 
to defendants’ respective contentions, as follows: 

ile 

“1. The Contract in Issue Was Entered Into 
Under Mutual Mistake of the Parties as to a Ma- 
terial Fact." 

KNostelac contends that he made a serious mistake 
by overestimating the amount of garbage that 
would be available, and accordingly he seeks jude- 
ment in favor of defendants. 
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Kostelac asserts in his pleadings herein that he 
notified the Contracting Officer later of his mistake, 
but there is no charge that the Contracting Officer 
was aware of the failure of Kostelac’s predecessor 
to collect garbage each day as provided in the con- 
tract then in foree. However, there is evidence of 
record that the Contracting Officer warned Kostelac¢ 
that his estimates of the amount of garbage that 
would be available under his prospective agreement 
were too optimistic. But such warning was lost on 
Kostelac. He had made his own personal inspec- 
tions and apparently could not be persuaded 
thereby to reconsider his estimates. 


The method of coniputing the amounts to be paid 
by Kostelac under the contract was an innovation, 
and Kostelac’s bid was the only bid received pur- 
suant to the subject invitation. There was nothing 
in such situation which could have put the Con- 
tracting Officer on notice of the probabihty of an 
error in the bid, thus requiring him to obtain veri- 
fication before making the award. 


Aside from the foregoing, there are elements 
present in this case which cast some doubt on the 
validity of the assertion that the mistake in esti- 
mating the amount of garbage was solely respon- 
sible for Nostelac’s default. These arise from the 
statement in the memorandim submitted by Kos- 
telac’s present attorneys to plaintiff’s counsel, 
(page 7) and confirmed by other evidence of record 
that Nostelac, during part of the time he operated 
under his contract, picked up the garbage from 
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Fort Lewis and dumped it in Puget Sound, and 
from the fact that during this period the price of 
hogs was rising and thereby putting into effect the 
higher rates of payment provided for in the agree- 
ment. If Nostelac needed even more garbage than 
he was receiving, as he consistently maintained, his 
conduct in dumping what he obtained is inexplica- 
ble, but if the rising price of hogs required him to 
pay more than he had contemplated, the failure to 
get the estimated quantity might have been con- 
sidered a plausible excuse for defaulting on an un- 
expectedly unprofitable agreement. 


JL 
“2. (in the Alternative) The Contract Was 
Entered Into by Reason of a Unilateral Mistake 
by Defendant Kostelae Which Under the Law Is 
a Basis for Rescission of Said Contract.”’ 


In refutation of defendants’ allegation in their 
motion “that there is no dispute that plaintiff had 
notice that defendant Kostelae bid twice too high,”’ 
plaintiff asserts that the Contracting Officer warned 
defendant Kostelac that his estimates of the amount 
of garbage that would be available under his pros- 
pective agreement were too optimistic, and denies 
that there was anything in the circumstances of 

- Kostelae’s bid which did or could have put the 
Contracting Officer on notice of the probability of 
an error in the bid, thus requiring him to obtain 
verification before making the award, and for such 
reason any mistake made by Kostelac was his sole 
—responsibihitv and was neither induced by nor con- 
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tributed to by any representative of the Govern- 
ment. 

Despite his assertion of mistake, the fact remains 
that after his mspection Kostelac signed a contract 
with plaintiff in which the estimated amount of 
kitchen waste is given as .04 pounds per man per 
day and which amount is approximately what he re- 
ceived, perhaps a little less than actually was avail- 
able. The invitation which became a part of the 
agreement contains the following provision: 


“Article J. No assurance is given that the quan- 
tities of the items or the number of kitchens or 
famihes. or the number of men subsisted, as stated 
herein, will not vary during the life of the con- 
tract; and any contract that may be awarded hetzeon 
will in no sense be conditioned on either the amount 
of waste to be collected, the number of kitchens or 
families. or the number of men subsisted, from 
time to time.”’ (Emphasis supplied.) 


Kostelac, in this action, seeks to retroactively 
eondition his agreement on the amount of waste to 
be collected thereunder. 


The case would seem to fall squarely within the 
oft repeated rule that where a bid is accepted in 
eood faith, a valid and binding contract is consum- 
mated. Cases exemphfying the enforcement of this 
rule are: 


United States v. Pureell Envelope Company, 249 
U.S. 313; American Smelting and Refining Com- 
pany v. United States, 259 U.S. 75; Frazier-Davig 


United States of America 4] 


Construction Co. v. United States, 100 C.Cls. 120. 
163; Ogden & Dougherty v. United States, 102 
C.Cls. 249, 259; Saligman, et al., v. United States. 
aoe Supp. 505,507. 


It is equally well settled that a valid contract must 
be performed as written even though unforeseen dif- 
ficulties are encountered which render performance 
more burdensome or even occasion a pecuniary loss 
to the party charged with such performance. 


Columbus Railway, Power & Light Co. v. Co- 
lumbus, 249 U.S. 399: Blauner Construction Co. v. 
United States, 94 C.Cls. 508: Penn Bridge Co. v. 
United States, 59 C.Cls. 892. 


(ae 
3. Regardless of Mistake, Said Contract Is Un- 
enforceable for the Further Reason That the Price 
is Based Upon Market Publications Not in Exist- 


ence.” 


In his affidavit dated February 9, 1955, offered 
in support of his Motion for Summary Judgment, 
Kostelae produces the following extraneous info1- 
mation: 


‘4 Affiant further states that he has examined 
letters from plaintiff’s Department of Agriculture 
Livestock Division. Rates & Registration Section, 
admitting that there is no market news service con- 
ducted by said Department of Agriculture at Seat- 
tle, Washington, stating that the only reports pub- 
lished by said Department in the State of Wash- 
ineton are In Spokane, Washington, and adnitting 
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that such situation was true over the entire period 
of this contraet, and at the time said contract was 
entered inte.”” (Emphasis supplied.) 


While Kostelae has verified his counterclaim, he 
did not verify Paragraph 12 of the Answer, which 
states: 


“12. Further answering, defendants state that 
said contract, Exhibit ‘“‘A,’’ is unenforceable by 
plaintiff against defendants for the further rea- 
son that the prices set out therein to be paid by 
defendant Kostelac for garbage on Continuation 
Sheet (2) were specifically based upon prices (Par- 
agraph A) to be ‘‘published * * * at the Seattle 
Stock Yard Market located at Seattle, Washington,’’ 
whereas in fact there was not at the time said con- 
tract was entered into, and never has been since 
said time, any pubheation at said alleged market, 
nor has there been any individual Seattle Stock 
Yard Market located at Seattle, Washington.” 


Counsel for defendants apparently have pre- 
ferred to have the alleged facts in support of this 
contention read, in the Motion, as follows: 


‘Defendants state that it appears from the plead- 
ing in Paragraph 12 of the Answer herein, together 
with Paragraph 4 of the Affidavit of defendant 
Kostelac, that there is no dispute as to the fact that 
there was no market publication at Seattle, Wash- 
ington, Stock Yard during the period of this con- 
tract; that this fact is admitted by plaintiff’s own 
Department of Agriculture; and defendants state 
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that by reason thereof, said contract is vague, w- 
certain and unenforceable and the price therein is 
based upon certain quotations not in existence.” 


As appears from Paragraph VII of the Com- 
plaint, payment for collecting and removing gar- 
bage was on the same basis in the replacement con- 
tract, which contained the identical provision for 
computation as found in the contract with defend- 
ab TU 


in the Hight of the apparent facts, plaintiff dis- 
putes the factual basis upon which defendants ar- 
vive at their conclusion that the contract, in the 
following respect, is ‘“‘vVague, uncertain and unen- 
forceable,’* to wit: 


ve 


a. The selling price of hogs, good and choice, 
of 200 pounds weight as published on the 15th day 
of each month at the Seattle Stock Yard Market, 
located at Seattle, Washington, * * *.” 


Defendant Kostelac makes no claim of having 
undertaken to ascertain if such prices were pub- 
lished at Seattle, as stated in the contract. 


IV. 

“4A Plaintiff Has Disenabled Itself From Per- 
forming This Contract After the Alleged Breach 
by Defendant Kostelac, in That the Number of 
Men at Ft. Lewis Fell Far Below the Contract Es- 
timate on Which the Price Was Based.’’ 


In refutation of the above statement and the as- 
sertion thereunder that the plaintiff failed to fur- 
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msh 40,000 rations estimated, and for that reason 
plaintiff is not entitled to recover, this plaintiff 
refers the defendants for its answer thereto to the 
wording and terms of Article I, as set forth in Par- 
agraph IT of this memorandum. 


Vv. 

“> Plaintiir Has Alleced No Facts in nr 
eraph VI of the Complaint to Justify Its ‘De- 
elaring Said Contract in Default’ and Suimeg for 
the Breach.’’ 


The contract, as exhibited with defendants’ an- 
swer filed herein, not only calls for the collection 
and removal of the garbage but also requires that 
payment be made therefor on the tenth of each 
month. The complaint alleges that defendant Kos- 
telac collected and removed garbage for a 5-6 month 
period, and that he failed to make payment for any 
garbage collected under the contract. It should be 
clear to the defendants from that language that the 
contract was breached and that under Paragraph 
7 of the contract the Government properly might 
dispose of the garbage elsewhere and recover any 
loss which might result therefrom. 


Defendants’ contention is in the nature of the 
defense of ‘failure to state a claim upon which re- 
lief can be granted.’’ Rule 12 of Federal Rules of 
Civil Procedure, provides: “A Motion making any 
of these defenses shall be made before pleading if a 
further pleading is permitted.’ In this instanee, 
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the Motion refers to the Answer and is, therefore, 
supsequently made, 
Bes 
“6. ‘There Is No Liability Under the Bid Bond 
Beeause the Amount of the DeBoer Contract Ts 
Not in Excess of the Kostelac Contract, as Re- 
quired by the Specific Wording of Said Bond.”’ 


Paragraph 1 of the General Provisions of the 
contract provides that m case of the successful bid- 
dev the amount inclosed with the bid will be re- 
tamed as guarantee for the performance of all the 
terms and conditions of the purchase. In view 
thereof, there can be no question concerning the 
purpose of the bond, whereas if the terms of the 
bond are given the effect urged by defendants, the 
bond will have served no useful purpose since, by 
the nature of the transaction, the Government 
could incur a loss only in the event the replacing 
contract were less than the defaulted contract. Ac- 
cordingly. since the bond was intended to serve as 
a guarantee for the performance of the contract, 
and since the terms of the bond are ambiguous in- 
sofar as such purpose is concerned, it is submitted 
that in such circumstances the terms of the bond 
should be given the meaning which the parties in- 
tended. 

VIL 

“7 Where Is No Liability for Damages Under 

the Other Provisions of the Contract.”’ 


Phe defendants’ above contention apparently is 
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made in reference to Paragraph VIT of the Com- 
plaint, which states: 


‘That by reason of the failure and refusal of de- 
fendant Mike H. Kostelac to perform his said con- 
tract to collect and remove kitchen waste, as afore- 
said, the plaintiff was obhged to, and did entet 
into Contract No. W45-016 (A.A. VI) 8-261, dated 
December 13, 1946, with John DeBoer, Route 2. 
Box 370, Olympia, Washington, the highest bidder 
under readvertisement, for the services required 
by said defendants’ contract, to be performed 
under the same conditions, during the period be- 
einning December 16, 1946, and ending June 30. 
1951, with pavment on the same hasis, at the slid- 
ing rate provided for therein.”’ 


fond 


Paragraph 7 of the General Provisions of the 
contract provides in part that 


<* * * unless the purchaser pays for and re- 


moves the property as required by the provisions 
of this contract, the Government shall have the 
right to dispose of the property and hold the pur- 
chaser responsible for any loss incurred by the 
Government as a result of a failure to pay for or 
remove the property; the time of removal and such 
other details of removal as may not be provided 
for herein, shall be arranged with the Contracting 
Officer.” 

The reference in Paragraph VII of the Coim- 
plaint to the defendants” “failure and refusal to 
perform his contract” correctly charges his refusal 
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to pay the contract price for the garbage; and while 
it is true that the Government has received pay 
for the garbage under the replacement contract 
with DeBoer, the amount thereof was, as indicated 
in Paragraph VIIT of the Complaint, less than that 
Which was payable under the Kostelac contract be- 
cause of the Jigher shding rates provided in the 
Kostelac contract, otherwise there would be no 
chargeable difference to Kostelac during the period 
of the replacement contract, as alleged therein. 
such being the case, the defendants’ seventh con- 
tention is also without merit. 


Discussion of Cases Cited by Parties 


Dean Wm. Minor Lile in his ‘*Notes on Equity 
Jurisprudence’ in discussing mistakes calling for 
rescission observes: 


‘*In the case of mistake calling for rescission, 
there has never been any real contract. between 
the parties—their minds not having met on the 
same thing at the same time. On the other hand, 
Reformation implies two things, to wit: (1) A 
valid contract, well understood by both parties ; 
(2) A subsequent reduction thereof to writing 
and a mistake in this reducing it to writing.”’ 
(Kimphasis supplied.) 

Practically all the cases cited by defense coun- 
sel and discussed in their memorandum in support 
of their Motion for Summary Judgment consist of 
‘ases involving what might be termed *‘typographi- 
‘al errors,’ where the contractor omitted through 
inadvertence from the total of his bid some sub- 
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stantial item of cast be intended te inelude or over- 
looked, and save immediate notice to the other 
party. 


These cases did not mvolve a past performance 
and a subsequent breach as in the instant case. 


lan roma «7. Bradien, 2597S. 1.616; Chicacoma 
PW & O. Rv. Co. v. Wiashbuin iand Co. 161 INA 
398; Smith v. Mackin, 4 Lans. (N. A 41; Chaplin 
v. Korber Realty, Inc., 224 Pace. 396, the mistakes 
involved were comparable to Lae 5 er- 
vors’’ claimed in the other cases above mentioned. 


The remaining cases cited by counsel are: Hearne 
.2 No EB. Maviial Ins, Co. 20° Wall 455) 22 eine 
395; and Thwing vy. Hall & Ducey Lumber Co., 41 
NOW. S15. and New Worl Trust Co. v. [slandeou 
Wainsport Com. 34 F (2d) 653. 


In the Hearne case a bill was filed in the Circuit 
Court for the District of Mass. for the reformation 
of a contract of insurance, which was dismissed hy 
the Circuit Court, and the Supreme Court affirmed 
its decision, The result im this case of deviation 
from the terms of Marine Insurance was annulment 
of the contract as to the future, forfeiture of pre- 
mium to the underwriter, equity in such case fol- 
lowing the law, but the matter of rescission was not 
in question. 


We fail to find anv analogy whatsoever between 
the suit to recover purehase money at a certain 
price in the case of Thwing, et al., v. Hall & Ducey 

Lumber Co., 41 N.W. 815, and in the instant. case. 
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However, in the event an analogy should be found, 
we request the addition of the following provision 
to the quotation so far appearing: 


“= = *, provided the parties can be restored to 


or have not changed their original positions.” 

The case of New York Trust Co. v. Island Oil 
Transport Corp. 34+ F (2nd) 653, was concerned 
with a personal covenant, not assignable, and by 
no stretch of the imagination could it be considered 
a case here in point. 

The law in Washington applicable to the facts in 
the instant case, 1s well expressed in Thiel v. Miller, 
122 Wash. 52, where at page 56, the Supreme Court 
mach: 

“The prineipal contention here made in behalf 
of appellants is that. there was a mutual mistake of 
the parties as to the conditions of the loan secured 
hy the mortgage such as to entitle appellants to 
rescind the sale contract. We cannot agree with this 
contention. There was a want of remembrance and 
knowledge of the conditions of the loan secured by 
the mortgage, which in a sense may be said to have 
been mutual; but it was a conscious want of remem- 
brance and knowledge, in face of which the contract 
was voluntarily entered into. Miller seemingly did 
have some desire to learn the exact terms of the 
loan, in addition to the total amount thereof, which 
he was to assume; but that he did not learn the 
terms of the loan and that he knew he was ignorant 
thereof, except as to its total amount and its ex- 
treme limit as to time, and that he voluntarily en- 
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tered into the contract of purchase in the face of his 
conscious ignorance of the conditions of the loan, 
seems well established by the evidence. This, we 
think, is not in law such mistake as would entitle 
appellants to rescission of the contract. The law ap- 
plicable to such facts is admirably stated in 2 Pom- 
eroy’s Equity Jurisprudence (4th ed.), §855, as 
follows: 


“When parties have entered into a contract 
or arrangement based upon uncertain or con- 
tingent events, purposely as a compromise of 
doubtful claims arising from them, and where 
parties have knowingly entered into a specula- 
tive contract or transaction—one in which they 
intentionally speculated as to the result—and 
there is in either ease an absence of bad faith, 
violation of confidence, misrepresentation, con- 
ceahnent, and other mequitable conduct men- 
tioned in a former paragraph, if the facts upon 
which such agreement itself, turn ont very dif- 
ferent from what was expected or anticipated, 
this error, miscalculation, or disappointment, 
although relating to matters of fact, and not of 
law, is not such a mistake, within the meaning 
of the equitable doctrine, as entitles the dis- 
appointed party to any rehef either by way of 
canceling the contract and rescinding the trans- 
MOM Oh tesaerChse lO 1 Suite bronehc Lormntic 
enforeement.’’ 

And with respect to price agreed upon in the 
contract, it was held in American Smelting Co. vs. 
U.S. 259 U.S. 75, in the language of headnote 4(b): 
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“The claimant, having completed deliveries 
after alleged delays in shipping orders and 
after the government price had been increased 
under the Act of August 29, 1916, supra, (39 
Stat. 649), could not, in respect of such deliv- 
eries, claim freedom from the contract beeause 
of such delays and recover the difference he- 
tween the new and contract prices upon the 
theory that the deliveries were compulsory and 
called for a fair compensation under the Na- 
tional Defense Act and the Fifth Amendment.’ 


In connection with the claim of hardship as set 
up by the defendants, the plaintiff cites the case of 
U.S. v. Purcell Envelope Company, 249 U.S. 313, 
where the Supreme Court allowed the contractor a 
profit item of $185,331.76, for the government’s fail- 
ure to award bid of approximately $2,500,000 for 
supply of envelopes for four years. 


In Saligman v. U.S. 56 F. Supp. 505, the Court 
found ‘‘the defendant had no notice prior to its ac- 
ceptance of plaintiff’s bid that there was any error 
in the bid submitted, and stated in that connection, 
at page 507: 


‘There is no dispute as to the law applicable 
in this controversy. Ordinarily no relief will be 
eranted to a party to an executory contract in 
the case of a unilaterial mistake. In such case 
when a bid has been accepted the bidder who 
has made a mistake will be bound and must 
bear the consequences thereof.’’ (Cases cited). 
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See especially in this connection, the decision of 
the Supreme Court in Columbus Railway, Power 
& Light Company vy. City of Columbus, 249 U.S. 
399, where at page 410, the Court said: 

“There is no showing that the contracts have be- 
come impossible of performance.” 

“ + 

“We are unable to find in the allegations in this 
hill any statements of facts which absolves the com- 
pany from the continual obligation of its contracts 
unless the facts to which we have referred bring 
the case, as is contended, within the doctrine of viz 
inajor, justifying the company in its attempt to 
surrender its franchise, and be absolved from fur- 
ther obhgation.’’ 


Kostelae did not omit any item, as in the cases 
cited by him, from the total of his bid. He knew 
what was contained in the contract entered into by 
him with the government. If for some ulterior rea- 
son, he found or concluded its performance would 
not be as profitable as anticipated, the same would 
not be a basis for rescission or cancellation asked 
by defendants. 

Respectfully submitted, 


/s/ CHARLES P. MORIARTY, 
United States Attorney ; 
js) (Gleae. b. DOV ELL, 
Assistant United States 
Attorney. 
Receipt of copy acknowledged. 
[Endorsed]: Filed November 10, 19595. 


United States of America oy 


[Title of District Court and Cause. ] 


PRETRIAL ORDER 


As the result of pretiial conferences heretofore 
had, whereat the plaintiff was represented by Gtuy 
A. B. Dovell, Esq., Assistant United States Attor- 
ney, of counsel for piaintiff, and the defendants 
were represeuted by George M. Hartung, Jr., Esq., 
of Eisenhower, Hunter, Ramsdell & Dunean, their 
attorneys of record, the following issues of fact and 
law were framed and cxlibits identified: 


Admitted Facts 


1. That the United States Attorney herein is 
acting on behalf of the plaintiff under the direction 
and authority of the Attorney General of the 
United States. 


2 That jurisdiction of this Cause and this 
Court exist by reason of Title 28, U.S. Code, Sec- 
tion 1345. 


3. That defendant Mike H. Wostelac has duly 
entered his apearance herein, and has submitted to 
the jurisdiction of this Court. 


4. That at all times mentioned herein the de- 
fendant Maryland Casualty Company has been, and 
now is a corporation organized and existing under 
and by virtue of the laws of the State of Maryland, 
having a place of business in Tacoma, Washington, 
and authorized to do business in the State of Wash- 
ington; and has designated a person residing and 
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who now resides in Seattle. Washington, m_ said 
Western District of Washington, upon whom proc- 
ess In civil actions against said corporation may be 
served as the representative of said corporation; 
and that service has been duly made upon said de- 
fendant, and said defendant has entered its appear- 
ance in this action. 


). That on or about June 29, 1946, defendant 
Mike H. Kostelac entered into a contract im writ- 
ing with the United States of America, plaintiff 
herein, said contract bemeg designated ‘‘Contract 
No. W-45-016 (S.C.-IX) 8-497,°° a duly authenti- 
cated copy of which is included im the list of iden- 
tified exhibits herewith presented to the court. That 
said contract consists of defendant Kostelac’s bid 
dated June 26, 1946, and the plaintiff’s acceptance 
as to Item 2 thereof, dated June 29, 1946, a duly 
authenticated copy of which is included in the list 
of identified exhibits herewith presented to the 
court. 


6. ‘That pursuant to Provision No. 1 of the Gen- 
eral Provisions of said contract, defendant Mike H. 
Kostelac executed and furmshed to the United 
States of America, plaintiff herein, a ‘*Form of 
Bid Bond,”’ a duly authenticated copy of which is 
included in the hst of identified exhibits herewith 
presented to the court; that the defendant Mary- 
land Casualty Company, a corporation, was the 
surety upon said bond, and that said bond was 
sioned by both defendant Mike Kostelae and de- 
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fendant Maryland Casualty Company by its attor- 
ney m fact for said Casualty Conypany. 


7. ‘That defendant Mike H. Kostelac collected 
and removed kitchen waste or garbage (which terms 
are used synonymously here) from Fort Lewis 
beginning on July 1, 1946, and ending on Decem- 
ber 15, 1946; that defendant Kostelac has made no 
payments for any garbage collected under said con- 
tract; that under these circumstances the plaintiff 
sent the defendants by registered mail identical 
letters dated November 27, 1946, copies of which 
are included m the exhibits herewith presented to 
the court. 


8. That the United States of America, plaintiff 
herein, thereafter entered into Contract W-45-016 
(A.A.-VI) S-261, dated December 138, 1946, with 
John DeBoer, Route 2, Box 370, Olympia, Wash- 
ington, the highest bidder under readvertisement, 
for the services required by the balance of defend- 
ant Kostelac’s contract, to be performed under the 
same conditions, during the period begining De- 
cember 16, 1946, and ending June 30, 1951, with pay- 
ment. on the same basis, at the sliding rate provided 
for therein, the application of which sliding scale set 
up in each contract is contamed in the audit of the 
account between the plaintiff and defendant made 
by the Comptroller of the United States, a duly 
authenticated copy of which andit is included in the 
list of exhibits hereinafter set forth. That the rea- 
son given by plaintiff for entering into said new 
contract with John DeBoer was the alleged failure 
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and refusal of defendant Mike H. Kostelac to pay 
for said kitchen waste. 


9. That the Comptroller General of the United 
States of America, plaintiff herein, has audited the 
account between the plaintiff and defendants, and 
the audit of said Comptroller General is accepted by 
the defendants with respect to the market price of 
hogs on dates in question, the quantities of rations 
(number of men) unit prices and totals thereunder 
as well as the relet prices and totals thereof; pro- 
vided, however, that such acceptance of the correct- 
ness of said audit does not admit Hability on the 
part of the defendants, which matter is reserved in 
defendants’ right to question the validity of the 
Kostelac Contract, and to question whether said con- 
tract may be rescinded, all as more particularly sct 
forth in defendants’ contentions hereinafter stated. 


10. The prices set out in said exhibited Account 
correctly state the prices of hogs quoted in the Seat- 
tle Post Intelheencer at the times and dates in 
question and is accepted as beme in substantial 
compliance with the standard set up in each of the 
said contracts to ascertain the price of garbage by 
formula based upon hog prices published at the 
Seattle Stock Yard Market. 


11. That the price, under the aforesaid contract 
with Mike Wostelac, for garbage collected by said 
defendant Kostelae from July 1, 1946, to Decem- 
her 15, 1946, amounted to the sum of $24,261.16, 


and the amount of money received from DeBoer 
under the replacing contract during the period of 
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DeBoer’s contract was $80,102.24 less than the 
amount that would have been received from defend- 
ant Kostelaec under the formula and terms of Kos- 
telac’s contract, the total of which amounts is the 
sum of $104,363.40. all as more particularly shown 
in said audit made an exhibit hereto. That no part 
of said total amount has been paid by defendant 
Mike H. Kostelae or defendant Marvland Casualty 
Company; that the aforesaid contract with Mike H. 
Kostelac, the replacing contract with DeBoer, as 
aforesaid, and the Bid Bond referred to above are 
public records, filed, known and designated in the 
Ceneral Accounting Office of the United States by 
the respective numbers heretofore set forth. 


12. That written notice of the amount claimed 
by the plaintiff herein, in accordance with said 
audit by the aforesaid General Accounting Office, 
together with notice of the nature of said claim as 
shown in said audit of account included in lst of 
identified exhibits was given to defendant Mike H. 
Kostelac and defendant Maryland Casualty Com- 
pany on or about January 16, 1952; but that said 
defendants have failed, refused and neglected to 
pay said sum or any part thereof, despite repeated 
demands. 


13. That plaintiff makes claim herein against de- 
fendant Mike H. Kostelac, as stated above, in the 
sum of One Hundred Four Thousand Three Hiun- 
dred Sixty-three Dollars and Forty Cents ($104,- 
363.40) plus interest. at the legal rate from July 1, 
1951: and makes claim against defendant Maryland 
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Casualty Company in the sum of Forty Thousand 
Dollars ($40,000.00), with interest thereon at the 
legal rate from July 1, 1951, together with plain- 
tiff’s costs herein; that said sum of Forty Thou- 
sand Dollars ($40,000.00) is a part of, and not in 
addition to, the claimed hability of defendant Kos- 
telac in the sum of One Hundred Four Thousand 
Three Hundred Sixty-three Dollars and Forty 
Cents ($104,363.40). 


14. That prior to entering into said contract 
hetween plaintiff and defendant Kostelac, defend- 
ant Kostelae was verbally requested by the Con- 
tracting Officer to inspect. the amount of garbage 
that was being accumulated at messhalls at Fort 
Lewis; that in addition to said verbal request, the 
written Invitation to Bid sent to defendant Kos- 
telaec by the Government, in General Provision 5, 
and also in Paragraph 3 of Page 1 of the Invita- 
tion, requested such inspection, and set the days of 
June 21st to June 26th, 1946, between the hours of 
8:00 a.m. to 4:30 p.m. daily except Saturday and 
Sunday as the dates for such mspection; that m- 
spections were thereafter made by defendant NKos- 
telac pursuant to such verbal and such written invi- 
tations. 


15. That in suggesting such inspection by de- 
fendant Kostelac, the Contracting Officer had no 
personal knowledge that garbage and kitchen waste 
were not being picked up daily from the messes 
referred to in said contract and said Invitation to 
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Inspect. and he personally assumed that such ear 
bage and kitchen waste were being picked up daily, 
as required in the written contract: that if defend- 
ant NKostelac was misled by the amount of kitchen 
waste and garbage inspected by him in said con- 
tainers, it was not due to any intentionally mis- 
leading acts on the part of said Contracting Offi- 
eer; that in fact said Kostelac was told by the Con- 
tracting Officer that his estimates of the amount of 
garbage that would he available under his prospec- 
tive agreement were too optimistic; that shortly 
after the defendant Kostelace commenced to collect 
garbage he advised the Contracting Officer at Ft. 
Lewis that it was his opinion, based upon the 
amount of garbage that he was collecting, that the 
priov party collecting garbage had not collected it 
daily as required by his contract; that the Govern- 
ment, shortly after beme notified by defendant Kos- 
telac of the alleged nustake, caused an investigation 
to be made of such alleged facts, including the con- 
tacting of witnesses at or near Ft. Lewis, ineluding 
Government personnel, who were considered to be 
in a position to know such facts, and that the Gov- 
ermment was unable to find any witness or other 
evidence to refute the contention of defendant 
Kostelac that pickups of garbage at said time and 
place were not made daily; that prior to the time 
defendant Kostelac inspected the garbage contain- 
ers as aforesaid, there had been some complaints at 
Fort Lewis that garbage was not picked up every 
dav at certain messhalls, but the Government is not 
Piformed as to when these complaints were made; 


60 Aftike H. Kostelac, etc., vs. 


that the Government admits that it may be the fact 
that all the garbage was not picked up every day 
at the trme and place in question; that the Contract- 
ine Officer did not personally inspect said contain- 
ers for garbage or kitchen waste, and was therefore 
not personally acquainted with the level of said con- 
tainers at the time of imspection, and was not per- 
sonally acquainted with the fact of whether said 
containers were filled to the level of two-days’ waste 
or one-dav’s waste. 


16. That the garbage collection contract which 
Was in operation at Fort Lewis on the dates of in- 
spection by defendant Kostelac, shortly prior to the 
letting of the aforesaid contract with Kostelac, re- 
quired that the person picking up the garbage and 
kitchen waste at said time make daily pickups of all 
earbage; that. the Contracting Officer for plaintiff 
relied upon such provisions of said contract, was 
not personally aware of any violations of said pro- 
vision of said contract and accordingly stated to de- 
fendant Kostelac, prior to his bidding on the con- 
tract that the waste or garbage in said containers 
should represent a one-day’s accumulation thereof. 


17. That the inspection of said containers for 
earbage was considered by the Contracting Officer 
for plaintiff an important procedure and step prior 
to letting the aforesaid contract, in order to esti- 
mate the probable amount of garbage under exist- 
ine conditions, practices and procedures, and de- 
fendant Kostelae was advised by the Contracting 
Officer of the importance of sueh inspection. 
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dS That on er about July 10, 1946, following 
the commencement of operations under the afore- 
said contract by said defendant Kostelac, said Kos- 
telac advised the Headquaxters Sixth Army, Pre- 
sidio of San Francisco, he had talked with the Con- 
tracting Officer, Fort Lewis, on the matter of his 
contract for the purchase of garbage, and further 
advised said Headquarters he had made a mistake 
in estimating the amount of garbage, assigning as 
reason for such mistake, in brief, that the garbage 
containers so mspected by defendant Kostelae had 
contained a two-day accumulation of garbage 
rather than a one-day accumulation. 


That a few days thereafter, said defendant Kos- 
telac, through his attorney, by letter dated July 18, 
1946, gave written notice to said Contracting Offi- 
cer that he considered he had made a mistake, and 
therewith advised of his alleged difficulty in oper- 
ating his business, a hog farm, successfully and on 
a profit from so small an amount of garbage. 


That defendant persistently pursued efforts to 
have the Government modify, adjust, or cancel his 
said contract, addressing his communications in 
that respect to both the military and congressional 
authorities, and during which time, on or about 
July 24, 1946, defendant Kostelac mndertook rene- 
votiation of bis contract with the Contracting Offi- 
cer at a reduced sliding scale submitted by hin, 
which renegotiation was subject to its approval by 
the Headquarters Sixth Army; that, however, 
upon referral of the same to said Headquarters, on 
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or about August 2, 1946, it was the determination 
of said Headquarters that, upon acceptance by the 
Contracting Officer of said contract, certain rights 
accrued to the Government of the United States, 
that the War Department was without authority 
to release these rights, and that accordingly said 
contract would be enforced in accordance with the 
provisions thereof. 


The above decision of Headquarters, Sixth Army, 
was confirmed on or about September 27, 1946, by 
the Director of Service, Supply and Procurement, 
Washington, D. C., and the Commanding General, 
Headquarters Sixth Army, Presidio of San Fran- 
cisco, California, so advised. 


That Kostelac continued to collect said garbage, 
but without paving therefor; such collection con- 
tinuing until on or about December 15, 1946, when 
said replacing contract to DeBoer was Jet follow- 
ine notice to each of said defendants as hereinbe- 
fore stated in Paracraph 7 of this Prétmal Order, 


Thereafter by settlement No, U.S. 28564, dated 
February 28, 1948, a Preliminary Statement of Ac- 
count was furnished the defendants by the General 
Accounting Office. 


19. That preliminary to and immediately pre- 
ceding the letting of the garbage contract in 1946, 
there was distributed, during the latter part of May 
and first part of June of said year, the usual an- 
nual Invitations to Bid for garbage disposal to 
approximately 21 prospective bidders, including 
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said Nostelac, following his request for aa oppertue 
nity to bid on the annual contract. 


That in previous vears it had been reutine pro- 
cedure that contracts for garbage disposal were 
awarded on a yearly basis due to lack of bidders 
available and the unwillineness of hidders to con- 
tract for more than one vear, That, however, all in- 
vitations provided for alternate types of biddine. 
namely, (1) on a fixed price per man per month 
basis, (2) fixed price per ton, (3) a sliding scale 
per man per month based upon published market 
prices of hogs, and (4) a shding seale per ton based 
upon published market prices of hogs. 


That accordingly the above Invitation to Bid, 
numbered 53, for vearly contract was distributed 
for bid opening sect for June 7, 1946, at which time 
two bids were received, one each from John 
DeBoer and Mike Kostelac, respectively. 


That opening of the bids received revealed ac- 
cording toe Army records presently available 
DeBoer as the highest bidder on a straight per man 
per month fixed price for one year’s contract, and 
also higher than the shding scale alternate of de- 
fendant Kostelac based upon then current market 
conditions, and as a consequence DeBoer’s proposed 
contract was forwarded to Headquarters Ninth 
Service Command (at that time) for approval as 
a normal routine procedure. 


That thereafter on or ahout June 20, 1946, 1n- 
structions were received from said Command by the 
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Contracting Officer at Fort Lewis with respect to 
obtaining bids on a sliding scale basis—long term 
contract upon readvertising, which instructions 
were complied with and resulted in Invitation to 
Bid No. 53 being withdrawn and cancelled and new 
Tnvitation to Bid, No. 63, prepared and distributed 
to the two principal bidders, DeBoer and Kostelac, 
on June 21, 1946, the new form of bid containing 
only the shding seale long term provisions, for bids 
on the one basis, and the date for opening bids set 
for June 26, 1946. 


Phat said veadveitisement resulted in the bid, 
herein in question, received from NKostelac, the only 
hid reecived pursuant to Invitation No. 63, and in 
Kostelac bemeg awarded the contract. And that the 
price bid by defendant Kostelac ($145, maximum 
on scale, per man per month) was higher than any 
other comparable bids ever received at Fort Lewis, 
either before or after the date of said contract. 


20. That because of the investigation carried on 
by the Army officials in the matter and their inahil- 
itv to ascertain whether or not daily pickups of 
garbage were actually made in accordance with the 
contract, the plaintiff therefore will not adduce tes- 
timony in this respect at the trial hereof. 


21. It is stipulated between the parties that the 
number of men at Fort Lewis over the period of 
the aforesaid contract with defendant Nostelac is 
correctly set forth in the audit: account of the 
Comptroller General of the United States, under 


United States of America 65 


the heading ‘Rations,”’ which audit account is in- 
cluded in list of exhibits to this Pretrial Order. 


Plaintiffi’s Contentions 


1. That defendant Mike H. Wostelac entered 
into a valid written contract with the plaintiff, 
under the terms of which he agreed to collect and 
remove daily for a five-year period, commencing 
July 1, 1946, all garbage or kitchen waste aceumu- 
lating at all messes at Fort Lewis divisions, Sec- 
tion 5 Hospital, and Mount Rainier Ordnance 
Depot. averaging 40.000 men, estimated at .04 
pounds per man per day, and to pay therefor on a 
pey man per month basis, at the sliding seale of 
prices provided in the contract, in the total esti- 
mated amount of $200,000, payment to he made on 
ar before the 10th day of each month for the gar- 
bage removed during the preceding month. 


2. That, as required by contract, defendant Mike 
H. Kostelae executed and furnished the plaintiff a 
bid bond of even date, in the penal sum of $40,000, 
conditioned that the defendant enter into a written 
contract with the plaintiff, in accordance with the 
bid as accepted, and give bond with good and suffi- 
cient surety for the faithful performance and 
proper fulfillment of such contract, which bond 
was executed by Maryland Casualty Company as 
surety thereon. 

That said surety bond was further conditioned 


for the payment to the plaintiff of the difference 
between the amount specified in defendant Noste- 
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lae’s bid and the amount for which the plaintiff 
might procure the required work and/or supplies 
in case defendant Kostelac failed to enter into such 
contract and give such bond within the time speci- 


fied. 


3. That defendant Kostelac collected and re- 
moved kitchen waste from July 1, 1946, through 
December 15, 1946, pursuant to said contract, and 
there became due and owing from said defendant 
to plaintiff. for such period, the sum of $24,261.16. 


4. That defendant Kostelac failed to make pay- 
ment for any garbage or kitchen waste collected 
under said contract, and by reason thereof was de- 
elaved in default and he and his surety were noti- 
fied by letter dated November 27, 1946, in the mat- 
ter of said default, in words and figures as herein- 
above referred to in Paragraph VIT of this Pretrial 


Order. 


5. That by reason of the failure and refusal of 
defendant Mike H. Kostelac to perform his said 
contract, the plaintiff was obliged to, and did enter 
into Contract No. W-45-016 (A.A.VI) 8-261, dated 
December 13, 1946, as hereinbefore stated in Para- 
eraph VII of this Pretrial Order. 


6. That due to defendant Kostelae’s default 
under his contract, there is now due and owing to 
plaintiff United States of America the aforesaid 
stun of $24,261.16 for garbage collected by said de- 
fendant during the period July 1, 1946, through 
December 15, 1946, and $80,102.24, representing the 
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difference in revenue obtained by the plaintiff on 
resale of the garbage to the said replacing con- 
tractor, John DeBoer, during the period Decem- 
ber 16. 1946, to June 30, 1951, making a total sium 
of $104,363.40 now due and owing to plaintiff since 
July 1, 1951, no part of which has been paid, and 
on account of which defendant Mike H. Kostelae is 
now indebted to plaintiff in the full sum of $104,- 
063.40 and interest thereon at the legal rate from 
July 1, 1951, and defendant Maryland Casualty 
Company is now in indebted to the plaintiff in the 
sum of $40,000.00, the amount of its Hability herein, 
with interest thereon at the legal rate from July 1 
1951. 


= 


i. That as to defendants’ defense of mistake, it 
is plaintiff’s contention, from a factual standpoint, 
that if such mistake was made it was defendant 


? 


Kostelac’s sole responsibility and was neither in- 
duced by nor contributed to by any representative 
of the plaintiff. 


That regardless of the sliding scale methods men- 
tioned in the prior Invitations, the actual method 
of computing the amounts to be paid by Kostelae 
under the contract was an innovation, and, in the 
absence of any other bid, there was nothing in the 
situation which could have put the Contracting Offi- 
cer on notice of the probability of any error in the 
bid, thus requiring him to obtain verification be- 
fore making the award. 


From a legal standpoint, defendant’s position ap- 
pears equally unsound: 
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(a) Despite his assertion of mistake, the fact 
remains that after his inspections defendant Koste- 
lac signed a contract in which the estimated amount 
of kitchen waste is given as .04 pounds per man per 
day, and this is approximately what he received— 
perhaps a little less than actually was available. 


(b) The invitation which became a part of the 
agreement contains the following provision: 


‘Article 1. No assurance is given that the quan- 
tities of the items or the number of kitchens or 
fanulies, or the number of men subsisted, as stated 
herein, will not vary during the life of the contract ; 
and any contract that may be awarded hereon will 
in no sense be conditioned on either the amount of 
waste to be collected, the number of kitchens or fami- 
lies, or the number of men subsisted from time to 
time.’’ (Emphasis supplied.) 


That aside from the foregoing, the admitted 
dimping or non-use of garbage collected by Kos- 
telac does not support his theory that the imsuffi- 
ciency of garbage prevented his full performance 
of the contract. 


Defendants’ Contentions 


Defendants contend that under the agreed facts, 
together with evidence to be presented at the trial, 
defendants are entitled to rescission of the con- 
tract between plaintiff and defendant Kostelae on 
the ground of ‘‘mutual mistake’’ of the parties; or 
in the event that the Court finds that a mutual mis- 
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take did not exist, then by reason of a ‘‘unilateral 
mistake” by defendant NKostelac. Defendants fur- 
ther contend that the Government was in fact dis- 
enabled from performing its contract after said 
contract was signed, and also after the date of the 
alleged breach by defendant Kostelac, in that the 
munber of men at Fort Lewis, as shown in Exhibit 
3," fell so greatly below the general estimate upon 
which said contract was based, as set out in said 
contract, that under said facts, and under the law, 
defendant Wostelac thereafter became fully re- 
leased from any lability under said contract. De- 
fendant Kostelac also denies that he committed any 
breach which justified plaintiff in purportedly can- 
ceelling his said contract as of December 15, 19-46, 
in that at no time did he fail to collect said gar- 
hage from Fort Lewis and remove it from said 
premises; that lis only alleged failuve was to pay 
a price concerning which there was a dispute, and 
concerning which dispute the plaintiff gave defend- 
ant no final answer prior to the time said contract 
was purported to be cancelled by plaintiff; that 
there was no other price that said defendant 
could pay, pending such decision. Defendants also 
deny liability for the Twenty-four Thousand Two 
Hundred Sixty-one Dollars and Sixteen Cents 
($24,261.16), the alleged contract price of the gar- 
bage actually removed by defendant Kostelac, be- 
-ause: Such price is at least twice too high by reason 
of the mistake for which rescission is prayed herein, 
and such alleged price cannot be the basis for hold- 
ine defendants, or either of them, herein. Defend- 
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ants further contend that there is no habihty to 
plaintiff by either of said defendants under the Bid 
Bond, by reason of the express wording thereof and 
under the facts of the case, and that plaintiff has 
failed to prove an essential condition in said bond. 


Issues of Law and Fact 


The issues of law and fact are set forth in the 
respective contentions of the parties, as hereinabove 
stated. 

Exhibits 


The exhibits of all parties below listed were pro- 
duced and marked, and may be received in evidence 
if otherwise admissible without further authentica- 
tion, it being admitted that each 1s what it purports 
to be. Exhibits not listed will be admitted by the 
Court where good cause be shown for the withhold- 
ing or delay in presentation thereof. 


List of Exhibits 


1. Copy of Government’s garbage contract with 
Mike H. Kostelac, made June 29, 1946, consisting 
of Kostelae’s bid, dated June 26, 1946, and Govern- 
ment’s acceptance as to Item 2 thereof, dated June 
29, 1946, and including the General Provisions, 
Articles and Schedules contained in said contract, | 
designated ‘‘Contract No. W 45-016 (S.C.-LX) 
S-497°" (6 Photostatiec Sheets), and attached thereto 
a copy of “Standard Government Form of Bid 
Bond,’ dated June 26, 1946, made by Mike Hi 
Kostelac, a8 principal, and Maryland ‘Casualt® 
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Company, as surety, to the United States of Amer- 
ica in the sum of $40,000.00 for performances 
therein specified (2 Photostatic Sheets). said copies 
being together certified at the direction of the Comp- 
troller General of the United States to be true copies 
of the official documents on file in the General Ac- 
counting Office im the case designated ‘‘Mike Fi. 
Kostelac,”” by certificate thereof dated March 21, 
1952. 


2. Copy of Government’s replacing garbage con- 
tract with John DeBoer, made December 13, 1946, 
consisting of DeBoer’s bid, dated December 13, 1946, 
and Government’s acceptance on same date, as to 
Ttem 2 thereof. and also including the General Pro- 
visions, Articles and Schedules contained in said 
contract. said copy containing ten photostatic sheets, 
and certified at the direction of the Comptroller 
General of the Uited States to be true copies of 
the official doctunents on file in the General Ac- 
counting Office in the case designated ‘*Mike H. 
Kostelac,”* by certificate thereof dated March 21, 
B92. 


3. Copy of the audit of the account between the 
plaintiff and defendants made by the Comptroller 
General of the United States and certified by direc- 
tion of the Comptroller to be a true transeript, in 
5 numbered documents from the books and pro- 
eeedings of the General Accounting Office in the 
case designated **Mike H. Kostelac,”’ by certificate 
thereof dated March 21, 1952. Said audit of account 
is made an exhibit hereto for the purpose herein- 
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before stated in paragraph numbered 9 of this 
Pretrial Order and of showing the written notice, 
dated January 16, 1952, of amount claimed by 
plaintiff, in accordance with said audit, as herein- 
before referred to in paragraph numbered 12 of 
this Pretrial Order. 


+, Photostatie copy of letter dated November 27, 
1946, from contracting officer, Fort Lewis, relative 
to default in contract, addressed to Mike Wostelac, 
Star Route, Gig Harbor, Washington. 


5). Photostatie copy of letter dated November 27, 
1946, from contracting officer, Fort Lewis, relative 
to default in contract, addressed to Marvland Cas- 
ualtvy Co., 1300 Puget Sound Bank Building, Ta- 
coma, Washington. 


Copy of Jetters referred to herein and next pre- 
ceeding paragraph are made exhibits in accordance 
with paragraph 7 of this Pretrial Order. 


Additional Evidence 


At the trial of this cause either and both parties 
may submit additional evidence on any of the issues 
of this case provided such evidence shall not con- 
tradict any facts agreed to herein. Neither party 
has demanded a trial by Jury, and the trial herein 
shall be to the Court. 


Action by the Court 


The Court has ruled that genuine issues as to 
material facts may not be established by affidavit 
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offered in support of the defendants’ Motion for 
Summary Judgment, the plaintiff being entitled to 
Mees in Court. 


This ruling was formally set forth in the Court's 
Order entered herein on December 9, 1955. 


The foregoing Pretrial Order has been approved 
by the parties hereto, as evidenced by the signatures 
of their counsel hereon, and this order is hereby 
entered, as a result of which the pleadings pass out 
of the case, and this pretrial order shall not be 
amended except by Order of the Court pursuant to 
agreement of the parties or to prevent manifest 
injustice. 


Dated at Tacoma, Washington, this 11th day of 
Mav, 1956. 
/s/ GEO. H. BOLDT, 
United States District Judge. 


Form Approved: 


/s/ GUY A. B. DOVELL, 
Of Attorneys for Plaintiff. 


/s/ GEORGE M. HARTUNG, JR., 
Of Attorneys for Defendants. 


[Endorsed]: Filed May 11, 1956. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause coming on regularly for trial on the 
4th day of June, 1956, before the Court, sitting 
without a jury, plaintiff appearing bv its attorneys, 
Charles P. Moriarty, United States Attorney for 
the Western District of Washington, and Guy A. B. 
Dovell, Assistant United States Attorney for said 
District, and defendants appearing by their counsel, 
KE. H. Tenney, Jr., of Tenney, Dahman & Smith of 
St. Louis, Missourl, and by George M. Hartung, 
Jr., of Eisenhower, Hunter, Ramsdell & Dunean, 
local counsel for defendants; and pursuant to the 
Pretrial Order heretofore entered the issue herein 
having been confined to that of defendants’ Nahility, 
reserved in their right to question the vahdity of 
the contract and bond involved in this action and 
whether the contract may be rescinded, and the 
further question of whether defendant Kostelae 
breached his contract; evidence, both oral and docu- 
mentary, having been introduced, briefs having 
been submitted and oral arguments having been 
made, and the cause submitted for decision upon 
the law and the evidenee, and the Pretrial Order 
and issues presented thereby; and the Court hav- 
ing reviewed the testimony, examined the exhibits 
introduced, and read and considered the memoran- 
dums of counsel, and being fully advised in the 
premises and having heretofore on June 5, 1956, 
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announced its decision orally, does now make the 
following: 
Findings of Fact 


I. 

The jurisdiction of the subject matter of this 
cause exists by reason of Title 28, U.S.C.A., Section 
1345; and the parties defendant have submitted to 
the jurisdiction of this Court. 


iiile 

On or about June 29, 1946, defendant Mike H. 
KXostelac entered into a contract in writing with the 
United States of America, which consisted of his 
bid, dated June 26, 1946, and the plaintiff’s accept- 
ance, dated June 29, 1946, whereby he agreed to col- 
lect and remove garbage suitable for hog feed from 
Fort Lewis, and to pay the price therefor stated 
in the contract. 

III. 

In accordance with the provisions of the contract 
upon which he submitted his bid, defendant NKoste- 
lac therewith furnished plaintiff a form of bid bond, 
signed by him as principal, and by defendant Mary- 
land Casualty Company, as surety, in the penal sum 
of $40,000.00. 

ie 

Thereafter defendant Kostelac entered upon the 
performance of his garbage contract on July 1. 
1946, and in a period of three or four days follow- 
ine commencement of his operations came to the 
eonclusion that he was not obtaming the amount of 


76 Alike H. Kostelac, etc., vs. 


garbage he had estimated would be available daily 
from the messhalls at Fort Lewis. 


ANE: 

There is no question but that defendant Kostelac 
made an error or miscalculation when he prepared 
his bid on the contract for garbage removal from 
Fort Lewis, but whether the error was the result 
of mistake in fact in the narrow legal sense of that 
term is more questionable. However, it does not 
appear for sure that it need be decided whether 
such mistake was unilateral or mutual; for the rea- 
son, that if there was either, apparently it came to 
his attention in three or four days after his entry 
upon execution of the contract. Defendant himself 
Says So. 

VI. 

If it is assumed that it was a mistake adverse to 
defendant Kostelac, he would then be entitled to 
demand rescission or reformation. Rescission would 
have been applicable if the mistake was such that 
there was never a meeting of minds in the contract 
sense. Reformation would have been applicable if 
the mistake was in putting down in the contract 
what their minds had met upon. Rescission eom- 
pletely sets aside the instrument on the theory there 
never was a contract between the parties through 
either mistake or some other reasons. 


Wau, 
In this instanee, defendant Kostelae did not de- 
mand either reseission or reformation. What he 
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sought in effect was renegotiation which was a mat- 
ter for the administrative judgment and diseretion 
of the Army authorities and not a matter for the 
court. It is not within the province of the court to 
renegotiate a contract for these parties. If defend- 
ant Kxkostelac, on the other hand, had taken the 
position promptly and within a reasonable time 
that there was no contract at all because of the 
alleged mistake, and had then demanded that the 
eontract be declared at an end and that he be freed 
of its obligations, it is quite possible that such de- 
mand might have been aecepted at that time, be- 
eause within a few days of the letting of the con- 
tract other arrangements for the collection of the 
garbage could readily have been made with some 
of the other bidders on the same contract, who at 
that time, presumably, were in business set up and 
ready to take on the responsibilities of collecting 
garbage at the Fort. DeBoer, for example, had his 
organization, his farm and swine, his workers, his 
equipment, and so on, and had that rescission oc- 
eurred in all likelihood a new arrangement for the 
collection of the garbage could have been made with 
little, if any, damage to anyone. Nostelac, however, 
did not take that position. He eontinued with per- 
forming under the contract, or at least performing 
the garbage collection responsibilities required 
under the contract, all the while claiming and as- 
serting that there ought to be a different basis for 
compensation for the garbage; accordingly, reme- 
dies, now sought, ave not available. 
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None 
Reforvination was never in order. There was no 
putting down of figures, which should have, for 
example, been five instead of ten. 


IDS. 

The foregoing observations bring attention down 
to the proposition that without demanding rescis- 
sion or reformation which, of course, was never 
appheable anyway, but at most asserting renegotia- 
tion which was refused ultimately by the Army 
authorities, defendant Kostelac continued with the 
collection of the garbage until December 15, 1946, 
and the Court feels obhged to hold that in doing so 
this collection was under the contract which had 
not been rescinded and which Kostelae had not 
asked to be rescinded. Accordingly, the garbage col- 
lected durimg that period must be paid for accord- 
ing to the terms of the contract which, as appears 
from Exhibit No. 3, is in the amount of $24,261.16, 
being for the period July 1 to December 15, 1946. 


x 

Tt is probable that a rigid and narrow view of 
the matter would require that further damage be 
awarded, as demanded by the Government, but the 
Court does not feel obhged to take sueh a view 
under the peeuliar eireumstances of this case. It 
seems to the Court that Kostelae might well have 
secured appropriate relief by rescission had he 
promptly sought it, that there may well have been 
a substantial and important mistake as to the quan- 


United States of America 79 


tity of garbage that might be expected from the 
Fort, so that while I find and hold that NKostelac, 
who, by the way, had the benefit of counsel at this 
time, did not proceed as required under the law of 
contracts, the Court is persuaded that under the 
circumstances no further damages should be allowed 
and that interest should run from the date of the 
Certificate of Indebtedness, namely, January 16, 
1952, rather than from the earlier period. 


Loe 
Interest on the awarded sum of $24,261.16 should 
run at the legal rate, to wit, six per cent (6%) per 
annum from January 16, 1952, the date of the 
Comptroller’s Certificate of Indebtedness, rather 
than from the original expiration date of the con- 
tract of July 1, 1951, as asked by the plaintiff. 


er. 

The Court is fully satisfied without expatiating 
on it, that this hability of Kostelae is within the 
intent and purpose of the bond when its provisions 
are considered and construed as a whole in the 
light of the circumstances under which the bond 
was given, and, accordingly, judgment should run 
against the bondsman as well as the principal, 


Kostelae. 
PUR 


The further question of the effect upon the con- 
tract of a later reduction in military personne] does 
not call for consideration im the premises. 
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From the foregoing Findings of Fact, the Court 
now concludes: 


Conclusions of Law 


iP 
The Court has jurisdiction of the subject matter 
of this action and of the parties hereto. 


due 

The plaintiff is entitled to judgment herein 
against the defendants, Mike H. Iostelac and 
Maryland Casualty Company, jomtly and severally, 
in the sum of $24,261.16, together with interest 
thereon at the rate of six per cent (6%) per annum 
from January 16, 1952, to date of judgment, and 
for its costs herein, and judgment should be en- 
tered in accordance herewith, and bear interest at 
said rate. 

The defendants, by counsel, have excepted to each 
and every adverse finding of fact and conclusion of 
law by the Court, hereinabove set forth, and said 
exceptions are hereby allowed. 


Done in open Court this 22nd day of June, 1956. 


/s/ GEO. H. BOLDT, 
United States District Judge. 


Approved as to form only, and Notice of Entry 
Waived, and receipt of copy hereof acknowledgec 
this 22nd day of June, 1956. 

/3s/ GEORGE M. HARTUNG, JR., 
Of Attorneys for Defendants 
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Presented by: 
/8/ GUY A. B. DOVELL, 


Assistant United States 
Attorney. 


Lodged June 12, 1956. 
[Endorsed]: Filed June 22, 1956. 


United States District Court, Western District of 
Washington, Southern Division 


No. 1581 


UNITED STATES OF AMERICA, 
Planta, 


Vs: 


MIKE H. KOSTELAC and MARYLAND CASU- 
ALTY COMPANY, a Corporation, 


Defendants. 


JUDGMENT 


This cause coming on regularly for trial on the 
4th day of June, 1956, before the Court, sitting 
without a jury, plaintiff appearing by its attorneys. 
Charles P. Moriarty, United States Attorney for 
the Western District of Washington, and Guy A. B. 
Dovell, Assistant United States Attorney for said 
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District, and the defendants appearing by their 
counsel, E. H. Tenney, Jr., of Tenney, Dahman & 
Smith, of St. Louis. Missouri, and by George M. 
Hartung, Jr., of Eisenhower, Hunter, Ramsdell & 
Dunean, local attorneys for the defendants; evi- 
dence, both oral and documentary, having been in- 
troduced, briefs having been submitted and oral 
arguments having been made, and the cause sub- 
mitted for decision upon the law and the evidenee, 
and the Pretrial Order theretofore entered and the 
issues presented thereby; and the Court having eon- 
sidered the same and being fully advised in the 
premises, and having heretofore on June 5, 1956, 
announeed its decision orally, and consonant there- 
with having heretofore on this day made and en- 
tered its Findings of Fact and Conclusions of Law 
wherefrom it appears that the plaintiff is entitled 
to recover judgment against the defendants on its 
claim herein, with interest and costs; it is now, 
therefore, 


Ordered, Adjudged and Decreed that the plain- 
tiff, United States of America, do have and recover 
judgement against the defendants, Mike H. Kostelac 
and Maryland Casualty Company, jointly and sev- 
erally, in the amount of $24,261.16, together with 
interest thereon at the legal rate of 6% per annum 
from January 16, 1952, to date of this judgement, 
amounting to $6,405.02, and making a total of $30,- 
716.18, prineipal and imterest to date, and that 
plaintiff reeover its costs herein to be taxed. 
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The defendants, by counsel, have excepted to each 
and every adverse ruling of the Court, hereinabove 
set forth, and said exceptions are hereby allowed. 


Done in open court this 22nd day of June, 1956. 


/s/ GEO. H. BOLD, 
United States District Judge. 


Approved as to Form only and Notice of Entry 
Waived and Receipt of Copy Hereof Acknowledged 
this 22nd day of June, 1956. 


/s/ GEORGE N. HARTUNG, JR., 
Of Attorneys for Defendants. 
Presented by: 
/s/ GUY A. B. DOVELL, 
Assistant United States At- 
torney. 


Lodged June 12, 1956. 
[Endorsed]: Filed and entered June 22, 1956. 


[ Title of Distriet Court and Cause. ] 


NOTICE OF APPEAL TO THE NINTH 
CIRCUIT COURT OF APPEALS 


Notice 1s hereby given that Mike H. Kostelae and 
Maryland Casualty Company, a corporation, de- 
fendants above named, hereby appeal to the United 
States Court of Appeals for the Ninth Cireuit from 
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the final judgment entered in this action of June 
22, 1956. 
EISENHOWER, HUNTER, 
RAMSDELL & DUNCAN, 


By /s/ GEORGE N. HARTUNG, JR., 
TENNEY, DAHMAN & SMITH, 


By /s/ E. H. TENNEY, JR., 
Attorneys for Appellants Mike H. Kostelac and 
Marvland Casualty Company, a Corporation. 


Receipt of copy acknowledged. 


[Endorsed]: Filed August 7, 1956. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that the United States of 
America, plaintiff, above named, hereby appeals to 
the United States Court of Appeals for the Ninth 
Cireuit from the final judgment entered in the 
above-entitled action on June 22, 1956, insofar as 
it does not grant the plaintiff recovery against the 
defendant, Mike H. Kostelae, in the full sum of 
$104,363.40, with interest thereon at the legal rate 
from July 1, 1951, and against the defendant, 
Maryland Casualty Company, in the full sum of 
*40,000, with interest thereon at the legal rate from 
July 1, 1951, as prayed for in its Complaint. 
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Dated this 16th day of August, 1956. 
/s/ CHARLES P. MORIARTY, 
United States Attorney ; 
/s/ GUY A. B. DOVELL, 
Assistant United States Attorney, Attorneys for 
Appellant, United States of America. 


Receipt of copy acknowledged. 


[Endorsed]: Filed August 16, 1956. 


In the District Court of the United States for the 
Western District of Washington, Southern 
Division 

No. 1581 
TNITED STATES OF AMERICA, 
Plaintiff, 
vs. 

MIKE H. KOSTELAC and MARYLAND CASU- 

ALTY COMPANY, a Corporation, 
Defendants. 


TRANSCRIPT OF PROCEEDINGS 


Transcript of Proceedings in the above-entitled 
and numbered cause in the above-entitled court, be- 
fore the Honorable George H. Boldt, United States 
District Judge, commencing at 10:00 o’clock a.m., 
June +, 1956, at Tacoma, Washington. 
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On Behalf of the Plaintiff: 
MR. GUY A. B. DOVELL, 
Assistant United States Attorney, 
Federal Courthouse, 
Tacoma, Washington. 


On Behalf of the Defendants: 
MR. GEORGH N. HARTUNG, 
EISENHOWER, HUNTER, RAMS- 
DELL and DUNCAN, 
Puget Sound Bank Building, 
Tacoma, Washington. 
MR. EDWARD TENNY, 
TENNY, DAHMAN and SMITH, 
506 Olive Street, 
St. Louis 1, Missouri. 


The Court: No. 1581, United States vs. Kostelae. 
Are vou ready? 

Mr. Hartung: Ready, your Honor. 

Mr. Tenny: Ready, your Honor. 

The Court: Go ahead. 

Mr. Dovell: Your Honor, this case is one of long 
standing with the garbage contract at Fort Lewis. 
The pretrial order in this case has been entered on 
the 9th day of December, 1955, and it admits the 
Government’s case in chief with the exception that 
the exhibits ave lodged with the Clerk, and we offer 
those at this time, 1f there is no objection, pursuant 
to the pretrial order. 
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Mv. Tenny: We have no objection to the ex- 
hibits. 

The Court: All right. The exhibits referred to 
in the pretrial order numbered as the Clerk will 
indicate—— 

The Clerk: Plaintiff’s Exhibits 1 to 5, inclusive, 
your Honor. 

The Court: These exhibits are admitted in evi- 
dence. 

(Thereupon, Plaintiff’s Exhibits Nos. 1 to 5, 
inclusive, for identification were admitted into 
evidence. ) 


The Court: Will vou briefly tell me what each 
one of these 1s, please? 

Mr. Dovell: Exhibit 1 is a copy of the Govern- 
ment’s garbage contract with Mike Kostelae which 
is the bid dated [2*] June the 26th of 746 and ac- 
cepted June 29th. That is contract W-45016SC-19S- 
497, and attached to that exhibit is a copy of the 
bid bond, or former hid bond, entitled ‘‘Standard 
Government Form Bid Bond,’’ dated June 26, made 
by Mike H. Kostelae as principal and Maryland 
Casualty Company as surety. 

Exhibit 2 is the replacing garbage contract with 
John DeBoer made December 13, 1946, consisting 
of his bid, dated December 13, and Government’s 
acceptance in the same date. 

‘xhibit No. 3 is a copy of the order of the ac- 
count between the plaintiff and defendant made by 
the Comptroller General of the United States. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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Exhibit No. 4 is a photostatic copy of a letter 
dated December 27, 1946, from the Contracting 
Officer at Fort Lewis relative to the defaulting con- 
tract and addressed to Mike H. Kostelac. 

Exhibit No. 5 is a photostatie copy of the same 
letter dated November 27 of ’46 from the Contract- 
ine Officer at Fort Lewis relative to the contract, 
and that one is addressed to Maryland Casualty 
Company as surety. 

They are the exhibits that I offer, your Honor. 
and that is the Government’s case in chief. 

The Court: All right. You rest then? 

Mr. Dovell: Yes, vour Honor. 

Mr. Tenny: If the Court please, for the record 
I beheve it is appropriate at this time for us to file 
a motion [3] to dismiss on certain technical grounds 
which I would like to discuss later. if T may, and if 
T may have leave to file. 

The Court: Just state the grounds and then 
you can argue the whole case in one bundle. 

Mr. Tenny: Yes. If the Court please, the 
erounds for our motion to dismiss at this time at 
the close of the plaintiff’s case—there are two 
erounds: First, that under the evidence which in- 
eludes the Comptroller General’s auditor’s account 
which has been stipulated to, under that evidence 
the number of men at Fort Lewis so greatly di- 
minished over the period of the actual contract 
after Mr. Kostelae’s alleged default to such an ex- 
treme extent that under the law we believe the 
contract automatically becomes unenforcible and 
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the defendant is automatically by law relieved of 
damages. 

Our second grounds for the motion to dismiss at 
this time is the fact that the big bond which is in 
evidence as a part of Exhibit No. 1, I believe it is 
of the pretrial order, that bid bond by its very 
terms sets certain conditions for liability and sets 
out the measure of damage. The fact is that the 
stipulated facts in the pretrial order conclusively 
show those conditions have not been met because 
of the wording of the bond, and it is ow contention 
that under the law thev have not proved the word- 
ing of the bond which requires the reletting of the 
contract, what we call the DeBoer contract, for a 
higher price than the Kostelac Contract, and the 
evidence [4] shows it was at a lower price. 

The Court: Very well. I will hear vou most fully 
on your motion at a later time, and at this time 
ruling on the motion will be reserved. 

Mr. Tenny: I would like to make a brief open- 
ine statement as to our defense in this ease. 

The Court: You may. 

Mr. Tenny: The defense of the defendant Koste- 
lac, one of the two defendants, the other being the 
bonding company, is that this contract on which 
suit is brought was entered into by mutual mistake 
of the parties. If not by mutual mistake then by 
a mistake which has the same legal significance 
which might or might not be considered a unilateral 
mistake. 

The mistake was this, and our evidence will show 
that Mr. Kostelac was invited and requested both 
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in writing and verbally by the Contracting Officer 
at Fort Lewis before bidding on the contract to go 
out first and look at the garbage containers to de- 
termine for himself how much garbage he could 
expect to find, and on the basis of what his exami- 
nation showed and on the basis of his own knowl- 
edge, of course, make his bid not so much per ton 
for garbage but so much per man per month at 
Fort Lewis. This whole problem, of course, would 
not have arisen if Mr. Kostelac had bid five or ten 
dollars a ton, for example, because he would know 
exactly how much he was paying [5] for each ton 
of garbage. 

Because of the type of contract desired, and it 
was certainly a nice type of arrangement for op- 
erating, instead of weighing garbage every day and 
every load, Mr. Kostelae would take his chance on 
how much garbage there might be as a result of 
having some men at Fort Lewis bid so much per 
man per month and take his chance on it. We have 
no contention that this may not vary over the pe- 
riod of the contract, but we do contend this, that 
the original price bid by Mx. Kostelac, and this 
was in June of 1946 that the contract was entered 
into, as a result of a very serious error which is 
admitted in the pretrial order and in the proof, as 
a result of that there was not the honest contraet- 
ing between the parties that is required in a court 
of equity in order to have it an enforeible contract. 
We attack the original entering into of the contraet 
in this ease and we do not attack any changes there- 
cher. 
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It is our contention that on the basis of the evi- 
dence in this case the contract should be rescinded 
and there should be no liability thereunder. 

We have a plan of proof that I would like to eall 
to the attention of the court. In our proof, first of 
all, we will show from the agreed statement in the 
pretrial order that it was the Contracting Officer 
himself who asked the defendant to go there, that 
the Government participated by asking in [6] 
writing and verbally that the defendant look over 
this evidence and decide for himself. From the pre- 
trial order we will also show that the eontracting 
officer made a mistake. It is stipulated that the 
Contract Officer thought the garbage cans eon- 
tained a one-day accumulation at that time and 
that in sending Mx. Wostelac out there the eon- 
tracting officer himself was acting under a mistake. 

Third, from the pretrial stipulated facts we will 
show that the contracting officer pointed out to Mr. 
Kostelac the importance of examining these par- 
ticnlar containers in setting his price and told him 
that it was necessary to examine these in order 
that he could estimate what the bid under the con- 
tract should be, and this importance was brought 
out to the defendant direetly by a conversation 
between the two contracting parties. 

The next sequence in the proof. vour Honor, on 
behalf of the defendant, would, of course, be to 
prove that the garbage in those containers was not 
a one-day accumulation. The pretrial stipulation 
did not in our opinion adequately cover this point. 
It merely said that there may have been a one-day 
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—more than a one-day accumulation, or there were 
some complaints made at Fort Lewis that garbage 
from some of the messhalls was not carried away 
every day. However, after the pretrial stipulation 
was signed just a few weeks ago, we felt that it was 
not sufficient for the burden which the [7] defend- 
ant has in this case to try to set aside a solemn 
contract, and we felt that it was incumbent upon 
us to prove more completely and fully the question 
of whether or not Mike Kostelae was actually mis- 
led by those garbage cans. We had_ previously 
asked the Government by interrogatories to furnish 
us the names of witnesses at Fort Lewis who were 
familiar with this fact. In fact, we had even filed 
a motion to require an answer to the interroga- 
tories when we were told that they had no such 
witnesses. 

The Government later amended its answer to the 
interrogatories and gave us, I think this was about 
a year ago, the names of five high officers at Fort 
Lewis during June of 1946 when the alleged mis- 
take took place. 

So, after the pretrial stipulation was signed in 
this case we went up to Chicago and contacted the 
man who was at the top of the list, a Lieutenant 
Colonel who was in charge of the entire matter at 
Fort Lewis, and as a result of contacting him we 
issued interrogatories to him which were served 
on the Government. The Government in turn made 
out eounter—rather, cross-interrogatories to this 
Lieutenant Colonel Ryer in Chicago and we issued 
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several redirect interrogatories to rephrase some 
questions. 

We think, your Honor, that on this sequence of 
our proof that we have conclusively shown that— 
well, by the depositions that the garbage was not 
picked up every day at Fort Lewis, [8] that the 
garbage in the containers in question was not a 
one-day accumulation of garbage but was an ac- 
eumulation of more than one day, probably two 
davs, that therefore Mr. Kostelac was misled in 
estimating the amount of garbage he could expect 
and the price he would pay, of course, and that 
leaves just one sequence, I think, in our proof, your 
Honor, and that is that we must, of course, show 
that Mike Kostelac personally acted upon the mis- 
take to his detriment, that he was personally actu- 
ally misled. 

Mr. Kostelae has come up here with me from St. 
Louis to testify and our evidence will be directly 
from the defendant Kostelac himself, 

T just wanted to mention one other point in this 
connection. I think that is logically our proof but 
we hope to prove also by Mr. Kostelac that as soon 
as he discovered that he had made a mistake he 
promptly took every step that he possibly could to 
try and correct it; that he left no stone unturned, 
whether here in Tacoma or in San Francisco where 
the Sixth Army Headquarters was, or in Washing- 
ton, D. C., where the highest echelon was, that he 
made numerous trips at very considerable expense 
to attempt to get this contract either corrected or 
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to get him out of what looked like a pretty bad 
legal technicality. 

He was entirely unsuccessful, and the evidence 
and the stipulated faets show that in December of 
1946, about four and [9] a half months after he 
started under the contract he was notified by the 
contracting officer that the contract would be relet 
to someone else, which was Mr. DeBore, who there- 
after carried on the garbage contract at Fort Lewis. 

Mr. Kostelac never paid for the garbage, and 
the evidence will show he never was given an op- 
portunity to pay anything except the price which 
he contended was entered into under a mistake. In 
this ease, your Honor, we have withdrawn one of 
the issues that was previously discussed on the sum- 
mary judgment motion, the issue of whether or not 
the Seattle Stock Market conformed to the require- 
ments of the contract as a part of the give and 
take. In the pretrial order we have completely 
eliminated that issue from the case. 

We have two other issues which | mentioned a 
moment ago on a motion to dismiss or for a directed 
verdict, and those two will not require evidence. 
They are purely matters of law. 

The Court: AH meght. Put on your proof. 

Mr. Dovell: [| would lke to make one corree- 
tion. The pretrial order was entered in—it was May 
the 11th of 1946 is the date. That is the proper 
date. 

Mr. Tenny: May the 11th? 

Mr. Dovell: Yes. 

The Court: Yes. 


United States of America 95 


Pee Lenny: Did I say differentlw® [10] 

The Court: No. He said something about it being 
last December. Go ahead, Mr. Tenny. 

Mr. Tenny: The first item of proof, your Honor, 
for the defendant, [ would like to read to the court 
just two short sentences from Exhibit No. 1 which 
is the actual contract of this case. 

The Court: All right. You may do so. 

Mr. Tenny: First of all, the general provisions 
of the contract which are the small printed provi- 
sions, in general provision No. 5, there is contained 
the following statement, ‘‘Inspection: Bidders are 
invited and urged to inspect the property to be sold 
prior to submitting bids. Property will be available 
for inspection at the time specified in the invita- 
tion. No labor will be furnished for such purpose. 
Tn no case will failure to inspect be considered 
grounds for a elaim.” 

Then, on the very first page of the contract im 
typewriter, paragraph No. 3 of the formal invita- 
tion of that the Government has the following state- 
ment, “‘Inspection dates,’ and then there is refer- 
enee, ‘See general Provision 5,’ which T just read. 
There is typed in there, ‘‘June 21 to June 26 be- 
tween the hours of 8:00 to 4:30 p.m. daily except 
Saturday and Sunday,” and that is June 21 and 
26, and up above it shows ‘*1946."’ 

Next, vour Honor, | would lke to read briefly 
from three [11] portions of the pretrial stipulation 
in this case. The first is on page 6 of the pretrial 
stipulation, paragraph 16, limes 15 to 20, breaking 
into the middle of a sentence here, ‘‘that the 
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contracting officer for plaintiff stated to defendant 
Kostelac prior to his bidding on the contract that 
the waste or garbage in said contamers should rep- 
resent a one-day’s accumulation thereof.’? Then on 
the page before that, page 5, lines 9 to 14, which is 
in paragraph 15, ‘‘that in suggesting such imspec- 
tion by defendant NKostelac the contracting officer 
had no personal knowledge that garbage and 
kitehen waste were not being picked up daily from 
the messes referred to m said contract, and said 
invitation to inspect, and he personally assumed 
that such garbage and kitchen wastes were being 
picked up daily as required in the written con- 
tract.’” Then on page 6 again, on the next page, 
lines 21 to 26, in paragraph 17, ‘‘That the inspec- 
tion of said containers for garbage was considered 
by the contracting officer for plaintiff an impor- 
tant procedure and step prior to letting the afore- 
said contract in order to estimate the probable 
amount of garbage under existing conditions, prac- 
tices, and procedures, and defendant Kostelae was 
advised by the contracting officer of the importance 
of such inspection.”’ 

Your Honor, the defendants would next like to 
read the interrogatories of Colonel Ryer, and with 
the Court’s pernission 1 would like Mr. Hartung 
to sit on the witness stand and [12] answer them. 

The Court: That will be a convenient way of 
doing it. 

Mr. Tenny: I might add that we hereby with- 
draw all objections to the cross-interrogatories 
which were previously filed. 
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fine Court: Very weil. 

Mr. Dovell: The objections to the imterroga- 
tories by the Government are still in order, your 
Honor. 

The Court: All right. When do you want me to 
rule on those objections? 

Mr. Dovell: We meght as well take them up at 
this time. 

Mr. Tenny: If it is agreeable with the Court I 
would prefer at the time we read them because [ 
think perhaps the preceding question would show 
whether or not they are leading. I think the objec- 
tion is to leading questions. 

The Court: That perhaps will be desirable. After 
all, this is a non-jury case. 

Mr. Dovell: Interrogatories 6 and 14. 

The Court: I will be on the lookout when we 
come to those. 

Mr. Tenny: This is not exactly a question, but 
J think T might read the full name of the witness 
as shown on the sworn deposition at the top. [13] 

The Court: Go ahead. 

Mix. Tenny: ‘Lieutenant Colonel Robert Ryer, 
ITI, Army Serial Number 0474134, Det. 1, 9111th 
Technical Service, United Food and Container In- 
stitute School, 1819 Pershing, Chicago, Hlinois. 

Q. Were you stationed in the United States 
Army at Fort Lewis, Washington, during the en- 
tire month of June, 1946? 

A. Yes. Might I state, sir, I have corrected on 
my written interrogatories my serial number. My 
present serial number is O-351252. T am stationed 
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with the Det. 1, 9111th, QMC, Food and Container 
Tnstitute for Armed Forces. 

(). Please state the position you held’’—pardon 
me. May I start over, your Honor? 

The oust: Yes, 

Mr. Tenny: ‘‘Q@. Were you stationed in the 
United States Army at Fort Lewis, Washington, 
during the entire month of June, 1946? 

A. Yes. 

Q. Please state the position you held at said 
Post. 

A. Post Food Service Supervisor. 

Q. Please describe your duties, particularly with 
reference to any duties, if any, that would cause 
you to examine garbage containers at messhalls at 
Fort Lewis. [14] 

A. Part of this assignment required me to in- 
spect at Fort Lewis the messhalls. An integral part 
of this inspection of messhalls required me to ex- 
amine the garbage containers at messhalls at Fort 
Lewis. 

Q. During the month of June, 1946, did you 
personally receive any complaints from mess ser- 
geants or other persons in charge of messhalls at 
Fort Lewis, based upon a contention that garbage 
containers had not been emptied ? A. Yes. 

Q. Were you during said month personally in 
charge of receiving and investigating complaints 
of this nature at Fort Lewis? AL Yes.” 

Mr. Tenny: I believe this next question, your 
Honor, is objected to. 

“Q. According to your best present recollection, 
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were such complaints at Fort Lewis received as 
frequently as every other day during said month?” 

Mr. Dovell: That is objected to, your Honor, on 
the grounds that the question is obviously calcu- 
lated to produce the exact answer desired by the 
interrogator. 

The Court: There is no doubt that in a certain 
sense it is leading. In fact, there isn’t any doubt 
that it is leading in any sense. However, that objec- 
tion does not always necessarily rule out considera- 
tion of the response. [15] I will take that into ac- 
count in weighing the response. I will overrule the 
objection. Go ahead. 

“A. Yes. This is an average figure for a pro- 
tracted period of time. 

Q@. Did you personally go to the messhalls at 
Fort Lewis and investigate such complaints during 
said month? A. Yes. 

Q. At said time and places did you personally 
examine the garbage containers at messhalls in such 
cases 2 A. Yes, 

Q. Did you personally dig into and poke into 
the garbage in making such examinations at Fort 
Lewis during said month? A. Yes. 

Q. Was it or was it not, aside from the above 
investigations also a part of your duty to inspect 
the messhalls at Fort Lewis during said month? 

A. Yes. 

Q. If so, did vou also inspect the garbage con- 
tainers at the messhalls at Fort Lewis during said 
month as a part of such duty? A. Yes. 

Q. Approximately how many hours, if any, per 
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day did you spend on the average in examining 
such messhalls during said month at said places, 
according to your best present recollection? [16] 

A. Four hours. 

Q. Was John DeBoer the man who picked up 
garbage at Fort Lewis during the month of June, 
1946? 

A. I do not remember with certainty. It could 
have been. The name is familiar.’’ 

Mr. Tenny: ‘This next question is objected to 
also. 

“Q. On the basis of your personal experience 
in the matters referred to above, and on the basis 
of your own personal observations at Fort Lewis, 
Washington, during the month of June, 1946, please 
state, according to vour best personal recollection, 
whether or not Mr. DeBoer made daily pickups of 
garbage at the messhalls at Fort Lewis during the 
month of June, 1946.” 

Mr. Dovell: That is objected to on the grounds 
that it calls for a conclusion of the witness and the 
witness has not been shown to be competent to 
testify thereto, and there is no evidence that he 
had such opportunity to observe the activity of the 
matter in question. The further ground that it 1s 
leading and obviously designed to produce an an- 
swer without proper foundation for the opmion of 
the witness in accordance with the claims, charges, 
and contentions of the defendant Kostelae. 

The Court: I will take into account these objee- 
tions In weighing the evidenee, but I will overrule 
the objection. 
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“A. The garbage was not picked up daily. If 
Mv. DeBoer [17] was the driver then he did not 
glovso.”” 

Mr. Tennv: Next we have the eross-interroga- 
tories. Would vou prefer to read those? 

My. Dovell: ‘Q. If you have stated on Direct 
Examination that vou were not Post Food Service 
Supervisor during the month of June, 1946, at Fort 
Lewis, and that vour office was in charge of com- 
plaints at that time from messhalls at Fort Lewis, 
then please answer the following: 

(a) What was the nature of these complaints ? 

A. Generally that garbage had not been picked 
up. 

(b) Upon receipt of the same, what action was 
taken by vou or under your direction in processing 
these complaints? 

A. Make inspections to ascertain the reason for 
the garbage not bemg picked up and having to the 
best of my ability fixed the responsibility issued 
necessary instructions to party in crror to correct 
the error. 

(c) What record, if any, was made of these com- 
plaints and/or of their investigation ? 

A. No permanent record was made. 

(d) What reports, if any, were made following 
their investigation and with what officers were they 
lodged ? 

A. Reports were only rendered on recurring 
situations. When messhall personnel were at fault 
these were verbal reports to the appropriate unit 
commander for corrective action. If apparent that 
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contractors were at fault, [18] reports were made 
to the salvage officer. 

(e) If vou have not in vour preceding answer 
covered it, state whether or not any of these com- 
plaints or investigations or reports were ever re- 
ferred to the Disposal Office, now known as the 
Salvage Office, and if not, why not? 

A. Please see second part to answer above. 

2. Q. Tf you have stated that you personally 
Inspected garbage contaimers, then please state vour 
answers to the following: 

(a) Did or did not there appear to be sufficient 
number of contamers at each messhall? In your 
answer please give estimates of size and number of 
containers on the average of each messhall. 

A. Generally, ves. For edible garbage two 32 
ealvanized GI cans at the rear of each messhall. 

(hb) Was vour personal imspection confined to 
eontainers at messhalls from wlich you received 
coniplaints ? A. No. 

(c) How many containers did you inspect on 
the average each day? 

A. Sixteen. This is an average figure for a pro- 
tracted period. 

(d) In what part or parts of Fort Lewis did 
you make vour personal inspection? [19] 

A. Entire Fort. 

(ce) Please state whether or not m your per- 
sonal inspection vou found any extraneous matter 
such as glass bottles, broken glass, coffee grounds, 
or any other matter not suitable for hog feed, and 
if so, what action did vou take im such case? 
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A. Sometimes this was the case. See answer to 
l(b) above. 

(f) Please state whether or not the garbage col- 
ector was supposed to gather garbage containing 
such extraneous matter? A. No. 

3. State whether on not any of the containers 
gersonally mspected by you had the appearance 
o you of more than one day's accumulation of gar- 
mage ? A. Yes. 

+. If your answer to the preceding question 1s 
n the affirmative, please describe: 

(a) Upon what faets do you base your estimate 
of the appearance of such garbage? 

A. From having at that time inspected many 
rarbage cans over a period of several years in the 
‘apacity as Nutrition Officer, Sanitary Officer, and 
Food Service Officer. 

(b) State whether or not such faets would be 
0 apparent [20] that anyone who examined such 
‘ontainers could tell the same? 

A. No. One needs some experience. 

5. State whether or not complaints with respect 
0 delayed service reached your office from all of 
he messhalls or whether or not they were generally 
zonfined to messhalls from a certain particular 
locality of the Fort? 

A. Yes. From all the Fort. 

6. State whether or not you remained stationed 
at Fort Lewis during the next succeeding months 
in 1946. A. Yes. 

7. Were you aware of an investigation con- 
ducted by the Army at Fort Lewis during the 
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months of June, July and August—”’ strike out that 
‘‘June’’—‘1946, after complaint made by Kostelae 
to determine whether or not daily pick-ups had 
actually been made. 

A. I recall there was some difficulty with the 
contract concerning collection of garbage. 

8. If vour answer to the preceding question is 
in the affirmative, please state whether o1 not you 
were ever contacted in such investigation with 
reference to the subject therein mentioned ? 

A. I beheve I was. 

9. Were you later advised of the results of the 
investigation mentioned in questions 7 and 8 herein 
above? [21] A. I must have been. 

10. If you were advised of the results of the 
Army’s official investigation referred to in the pre- 
eeding question, please state for the record the 
purport of the same. 

A. The Government would obhge the contractor 
to fulfil his contract. 

11. To the best of your recollection, did any of 
the prospective bidders at the time of letting new 
garbage contract at Fort Lewis in June, 1946, con- 
tact vour office with respect to the inspection of gar- 
bage pursuant to the imvitation and request that 
bidders inspect the amount of garbage before bid- 
ding ? 

A. I do not reeall discussing with any of the 
prospective contractors questions pertinent to the 
quantities of garbage generated at messhalls at 
Fort Lewis. 

12. If your answer to the preceding question is 
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in the affirmative, do you recall whether or not 
Mike H. Kostelac, the successful bidder at that 
time, was one who did contact your office in the 
matter of inspection, and tf so, what information, 
if any, was furnished him by you or your office at 
such time with respect to amount of garbage, daily 
pick-ups, and related matters? Please state the sub- 
stance of any information so furnished him. 

A.” No.” [22] 

Mr. Dovell: That concludes the cross-Interroga- 
tories, your Honor. As to the redirect mterroga- 
tories, they were not served on us. However, they 
cover the same matter, and if the same objection is 
obtained why we have no objection to that being 
read. 

The Court: All right. 

Mr. Tenny: Those are rephrasing those two that 
were objected to. ‘‘Even though you may have here- 
tofore answered this question, please state about 
how frequently or how many times per month you 
received the complaints, if any, referred to in the 
original interrogatory number 4 of the defendants 
herein. 

A. Every other day or about fifteen times a 
month. 

Q. Even though you may have answered this 
question before, please state on the basis of your 
own personal experience in observing the operation 
of the messhalls, and in observing the actual gar- 
bage containers, whether or not, according to your 
best present recollection, the garbage containers at 
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the messhalls at. Fort Lewis during the month of 
June, 1946, were emptied daily? 

A. No, they were not.’’ 

Mr. Tenny: Your Honor, there are two very 
short stipulations in the pretrial order that I would 
also like to read at this time that I should have read 
a moment ago. 

The Court: Go ahead. [23] 

Mr. Tennv: Page 6 of the pretrial order, be- 
ginning on line 4, breaking into the middle of a 
sentence—‘‘that the Government admits that it may 
be the fact that all the garbage was not picked up 
every day at the time and place in question.’’ Then 
on at the end of page 5 and going over into page 6, 
I don’t have the exact line. It 1s mght at the 
bottom. ‘‘—that prior to the time that defendant 
Kostelae inspected the garbage containers as afore- 
said, there had been some complaint at Fort Lewis 
that all garbage was not picked up every day at 
certain messhalls, and the Government was not 
informed as to when these complaints were made.”’ 

Mr. Kostelac, would take the witness. stand, 
please. 

The Court: I think that might be of some 
length, and while we have had a rather short ses- 
sion [ think perhaps we ought to have a little break 
now at this point. That will avoid your breaking up 
the examination of this witness. Recess for fifteen 
minutes. 


(Thereupon, a short recess was taken.) 


The Court: You may proceed. [24] 
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one of the defendants herein, called as a witness 
by and on Ins own behalf, being first duly sworn, 
Was examined and testified: 


The Clerk: State your full name and spell your 
last name. 
The Witness: Mike Henry Kostelae. 


By Mr. Tenny: 


lar 
>OODPOPPOOPO 


Where do vou live, Mr. Kostelac? 
Belleville, [linois. 

Is that near St. Louis? A. That’s right. 
How long have you lived there? 

Sinee ’27, except a few years that I lived 


When did you live near Tacoma ? 

Well, it was in 756, early 756. 

Do you mean °46 or 746? A. 746. 
And where did you live at that time? 

TI lived when I first come here, I lived in 


Spanaway, Washington. 


rFOPOoOPOS Poe 


Spanaway ? A. ‘That's righe 

And did you have a farm there? 

At that time? 

Yes. [25] A. Later on T had a farm. 
When did you have a farm? 

’"46—June of °45. 

1945 ? 

I came in *45. That was a mistake, not in ’46, 
Did you own the farm or rent it? 

I leased it. 
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@. And where was that farm? 

A. Gig Harbor. 

Q. Did you before you had any contract with 
Fort Lewis have a contract to remove garbage from 
any other installation ? 


A. Yes, at Bremerton, Washington. 

Q. What installation was that? 

A. The Navy Shipyard. 

Q. The entire Bremerton Navy Shipyard? 

A. The entire Naval Base, whatever you call it. 
Q. When did that contract run? 

A. 745 to 746. 

Q. And what month of 1945 to 746? 

A. July Ast. 

Q. 


And that contract covered a span leading 
right up to your proposed contract at Fort Lewis, 
did it? A. That is right. 

Q. Will you tell the court approximately how 
much garbage you removed in the Bremerton Navy 
Yard? [26] 

A. Oh, it varied from twenty to forty or fifty 
ton a day. 

(Q. And did you have your own trucks to pick 
that up, or not? A. Yes, sir. 

Q. What did you do with that garbage? 

A. Fed it to the hogs. 

Q. At your farm at Gig Harbor? 

A. That’s right. 

Q. And did you do that through the entire year 
from the 1st of July, 1945, to the end of June, 1946? 

A. Yes. 
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Q. And did vou have vour own hogs on this 
‘arm, or not? A. Wes. 

Q. Will you tell the court approximately how 
nany hogs vou had at the time at the top point? 

A. Eight thousand. About eight thousand. 

Q. And how low would that go to? . 

A. Well, what do vou mean by that? 

Q. Eight thousand is vour top figure, is it? 

A. Oh, it sometimes I had them down as low 
is—I wouldn't have as much when I would get 
wenty ton. I would have maybe twenty-five hun- 
lived. If the garbage would be shpping down a 
ittle I would sell them. [27] 

Q. Could you sell your hogs to even them up, 
nore or less, depending on the amount of garbage ? 

A. On the amount of garbage. 

Q. Did that vary m your Bremerton contract 
so ? A. It did. 

Q. Had vou had experience before that Bremer- 
on contract on collecting garbage and feeding 


logs ? ae JY Ose sir. 
Q. Where was that? A. in Sta hous: 
Q. And what garbage did you pick up there? 
A. Scott Ficld Air Base. 
Q. At Belleville, Ihnois? 
A. Seott Air Field and Jefferson Barracks in 


St. Louis. And there is a Navy Base there, too, a 
mall one. 
Q. Did you pick up all the garbage at those 
places, or was it just part of it? Dee Alot it, 
Q. And for how long a period of time? 
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A. Two years at Jefferson Barracks and one 
year at Scott Air Base. 

Q. And how much later, then, did you come 
here to Tacoma? A. Right after that. 

Q. Right after those contracts? 

A. No, I had a few—I had a couple bone and 
erease [28] contracts a year before that. 

Q. Bone and grease? Ao hed serene 

Q. Was that rendering the fat, or what? 

A. That’s right. 

Q. Did vou before June of 1946 ever contact 
anyone at Fort Lewis in regard to the possibility of 
getting a contract there for hauling away garbage? 

A. Major Maiorano. 

Q. How long before June of 1946 did you first 
contact them ? 

A. I contacted him a year before. 

Q. And what did vou contact him about? 

A. About. the bid for garbage. 

Q. Did you ask him to let vou bid on it? 

A. Yes. 

Q. Were you given any invitations to bid before 
1946 ? A. Yes. 

Q. When was that? A. I think in ’45. 

Q. About the same time in 1945? 

A. That’s right, m June. 

Did vou put in a bid at that time? 

Ves, J tid. 

Were vou successful or not? [29] 

ras. 110t. 

Who was the successful bidder at that time? 


Orore 
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A. John DeBoer. 

@. D-e-B-o-e-r? 

A. I wouldn’t know how to spell it. 

Q. Did vou later on, then, receive an invitation 
from anyone at Fort Lewis to bid in 1946? 

A, Yes, sir; I did. 

Q. About when was that? 

A. Early June. JT think it was sometime in 
June. 

Q@. You think this was the early part of the 
month ? A. Early part of June. 

Q. Will vou tell the court—did you bid at that 
time early in June? AL That issih. 

Q. What kind of a bid did you submit, a fixed 
price ? 

A. Well, it was a bid—it had three parts in 
it, by the man a month, so much a man a month on 
a sliding scale, and so much a ton. 

Q. Do you recall approximately what vou bid 
per ton at that time? 

A. About four to five dollars a ton. 

Q. And was that bid accepted? 

A. It was not, not the ton basis. 

@. Were any of those three bids in the early 
part of [380] June accepted by the Government? 
Not my bid. 

Not your bid? A. No. 

Did they accept someone else’s bid? 
John DeBoer. 

Did he get the contract at that time? 


O+OOp> 
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A. No, he didn’t. 

Q. Will you tell the court what happened? 

A. Well, we had a meeting and Major Mairoano 
asked DeBoer if it was all right with him if he 


would 

Q. Well, without going into too much detail. 

A. That is the way I can explain it. He said 
if he could promise he would bid again on another 
bid they would open the bids the second time. If 
not, they was going to give it to me. 

Q. Were they talking about a different pernod 
contract besides a one-year contraet? 

A, Five-year contract. 

Q. In other words, they first were talking about 
a one-year contract, were they, and they talked 
abont a five-year contract? 4. That is 11g 

Q. Thereafter, later on in June did vou get an- 
other invitation from the Government? [31] 

A. Yes, sir; I did. 

Q. And is that the invitation that is in evidence 
here, and the contract we are now talking about? 

A. That’s right. 

Q. That was later in June, June the 26th, was 
it? A. That is right. 

Q. Mr. JSostélac, will you tell us what you did 
after vou got that invitation in the early part. of 
June in respect to whether you examined any gar- 
bage cans? 

A. Wher 1 first got my iivitation to bid, i 
inspected the garbage containers at different mess- 
halls to see how much garbage they had. 

Q. How did you proceed? What time of day? 
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A. Just ahead of the garbage truck? 

Q. Was that in the morning or afternoon? 

A. Morning. 

Q. And how far ahead of the garbage truck were 
you? 

A. Oh, seven or eight messhalls ahead. 

Q. So you went there just before the truck 
came ? 

A. The truck was right behind me. 

Q@. And did you talk to anyone at the messhalls, 
or not? A todad 

Q. And who did you talk to? 

A. The mess sergeants. 

Q. What did you ask them? [32] 

A. How many men they fed in each mess, at that 
particular mess. 

Q. Then, after you found out the number of 
men what did you do? 

A. Then I looked at the garbage cans to see how 
full they were. 

Q. What did you find in looking at the garbage 
containers ? 

A. Oh, there had been more than a pound a day 
for each man fed at the messhall. 

Q. How did vou figure out by looking at Gar- 
bage cans there would be about a pound a man a 
dav? 

A. Well, I have had experience over twenty 
years in handling garbage. 

Q. And did you feel the weight of it, or what? 
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A. Well, T just leaned the can over. I didn’t 
dig ito it. 

Q. And do you know the approximate weight of 
those garbage cans? AGmoledo: 

Q. How much do they weigh when they are full? 

A. About two hundred pounds. It varies accord- 
ing to the kind of garbage. 

Q. Does it make a difference, then, there if 
there is dry garbage or [33] 

A. Liquid or dry garbage. 

Q. Does it make a difference what time of the 
vear it is, whether there are canteloupes and so 
forth? 

A. That is right. Green vegetables and every- 
thing makes a difference. 

Q. Did you take all those matters to considera- 
tion when you decided what you thought the amount 
of garbage per man was? Al dide 

Q. And about how many of those messhall gar- 
bage cans did you examine at that time? 

A. Oh, fifteen or twenty in each section. I 
imagine over forty or fifty. 

Q. How many principle sections were there at 
Fort Lewis? 

A. I believe there is four—three four or five. 
IT don’t remember. 

Q. In examining all of them did you or did you 
not go ahead of the garbage truck? 

A. That is right, always. 

Q. About how many garbage cans were there at 


the messhalls ? 
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A. About two. It all depends on how big the 
messhall was. The larger ones have more. Some 
would have more and some would have different 
sized cans. [34] 

Q. Did the Contracting Officer, Major Mairoano 
ever go with you on those inspections? 

A. No, he didn’t. 

Q. Did you talk to him personally before or 
after the inspections ? Ao Veo did: 

Q@. Was it before or after? A. Before. 

Q. What did you 

A. And after. 

Q. What did you talk to him about? 

A. Oh, the amount of garbage they had on the 
Post and how often they picked up, and things 
hike that. 

Q. Did you talk to him about whether the 
amount of garbage in the can was a one-day ac- 
eumulation or two days? 


A. Yes. and there was daily pickup. 

Q. Did he tell you that? 

A. That is what he told me. 

Q. Did he say what the contract called for? 

Mr. Dovell: I object to that question, your 
Honor. The pretrial order does not admit any 
evidence that is adverse to what is agreed to in the 
pretrial order. 

Mr. Tenny: This isn’t adverse. 

Mr. Dovell: That is adverse to any specified 
fact. what he told him. [35] 

The Court: Well, I don’t quite follow your 
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point there, Mr. Dovell. Would you mind making 
that a little more clear, please. 

Mr. Dovell: Yes, your Honor. I might say that 
this was put in at the instance of the defendants 
at the trial of this cause, and the additional evi- 


denee 

The Court: What page? 

Mr. Dovell: Page 15. ‘*Either and both parties 
may submit additional evidence on any of the is- 
sues of this case provided such evidence shal] not 
contradict. any facts agreed to herein.”’ T feel that 
states exactly what was told him. 

The Court: In what manner? 

Mr. Dovell: This Contracting Officer told him 
this was exactly one-day’s accumulation. The con- 
tractor did not tell him that. 

The Court: Just a moment. Where in the ad- 
mitted facts do you find the statement that vou 
think now is being contradicted ? 

Mr. Dovell: On page 5, line 21. ‘“‘It was his 
opinion based upon the amount of garbage he was 
collecting that Kostelae told him that he had not 
collected daily as required by his contract.”’ 

Mr. Tenny: Your Honor, that is a statement 
made after the dispute had arisen. 

The Court: Shortly after the defendant Kos- 
telae [86] commenced to collect garbage he advised 
it was his opinion. | don’t follow vou there. 

Mr. Dovell: On page 6 now, starting at line 15. 
“Phat the Contracting Officer of plaintiff relied 
upon such provisions of said contraet and was not 
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personally aware of any violations of said pro- 
visions of said contract, and accordingly stated to 
defendant Kostelac prior to his bidding on the 
contract that the waste garbage in said contract 
should represent a one-day’s accumulation thereof.”’ 
He did not emphatically declare that it did. 

The Court: Well, IT think that here we may 
possibly differ in the meaning of words. I will hear 
the evidence. 

Mr. Tenny: Would vou read the last question ? 

The Court: The last question is, what did the 
major say to vou prior to the time of contract con- 
cerning the amount of garbage? 

The Witness: Was there an answer given? 

The Court: J am not sure. [f there was an 
answer, it was lost in the objection. Just answer it 
again, Mr. Kostelae. 

The Witness: Well 

The Court: Keep in mind what the question is 


now. Before the contract what did Maiorano say 
to vou concerning the quantity of garbage, if he 
said anything? 

The Witness: Yes, sir; your Honor. I talked 
to [87] Major Maiorano about the garbage and 
the camp, how big it was and evervthing, and we 
had a lone discussion. and he told me that DeBoer 
had five and six trucks going in and out every day 
hauling it out. So then T asked him how big the 
trucks were, which I have seen the trucks, and he 
said—he asked me how much did I think that they 
would haul, and T would say fony and five ton, and 
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I thought there ought to be about twenty tons and 
he kind of thought IT was a little too high. Then 
T explained to him, ‘‘You told me it was five and 
six trueks a day. If each truck hauled four or 
five ton it would be twenty ton,” and he agreed 
that that was a fair figure. 

Mr. Dovell: Your Honor, T must object. That is 
not responsive to the question. 

The Court: Well, I think tt is responsive to 
the first question. Whether it was responsive to 
eounsel’s question or not mght be a difference of 
opinion. 

Mr. Dovell: [ have no objection to the evidence, 
your Honor. 

Q. (By Mr. Tenny): Did Major Maiorano 
talk to you at all about whether or not it was im- 
portant for you to look at these garbage containers? 

A. Yes, he did. 

Q. And what were his words as you remember 
them, or what did he say to you? 

A. He said—state that again a hittle bit. [88] 

The Court: What did he say about whether it 
was Important to look at the garbage cans? 

The Witness: The importatice is 

The Court: What did Maiorano say about it, 
not the importance. What did Matorano say about 
it, if vou remember he said anything. 


The Witness: | don’t remember the exact words, 
but he did tell me to go out and inspect the mess- 
halls for myself. 

Q. (By Mr. Tenny): Did he mention anything 
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‘0 you about Mir. DeBoer’s existing contract at 
hat time? 

A. Yes, he did. TI knew the contract from the 
rear before. 

Q. And did you discuss at all about whether or 
10t that contract required him to pick up the 
rarbage every day ? A. It did, yes. 

Q. And that was that bid of Jime, 1945, that 
rou bid on yourself, you say ? AS Vhat saree. 

Q. And also this new contract that you were 
1egotiating for, | believe, called for daily pickups, 
00? A. Daily pickups. 

Q. Did anyone ever tell you that they were not 
yoing to msist on daily pickups? 

A. No, sir; nobody ever has. 

Q. You have testified to examining the garbage 
sans, [39] Mr. Kostelac. Did you poke into the gar- 
mage at all? &. No, I didnt 

Q. Why didn't you do that? 

A. Well, I was dressed up and there was no 
1eed of poking into it. 

Q. Had Major Mairorano told you anything 
about the garbage, whether it was one day or two 


lays ? A. No, he didn’t. 
Q. I mean before. A. No. 


Q. Did you feel it was necessary for you to 
oxumine the nature of the garbage underneath ? 

A. No. 

Mr. Dovell: I object to that question, your 
Honor. Here is a man that has been on the job for 
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ages. He is a great contractor of garbage, then he 
is asked whether it was necessary for him to do 
that. The witness should be qualified to examine 
garbage. 

The Court: JI am sure he is. I think [ must hear 
the matter rather liberally. IT will consider any 
more or less argumentative points of that character 
when IT have heard it. within reasonable limits, of 
eourse. He has answered. Proceed. 

Q@. (By My. Tenny): Did yon notice anything 
about the garbage, the smell or otherwise, that 
eaused vou to believe [40] it was more than one- 
day's accumulation? 

A. No, not with the weather that is here com- 
pared to back east. Back in St. Louis where it is 
90 and 100 degree weather in June and July, and 
here with a moderate temperature of 60 or 70 de- 
grees, [ didn’t expect the garbage to be spoiled like 
that. 

Q. Did vou see any evidence of maggots or 
spoiling ? 

A. No. Another thing, too, is the way the gar- 
hbage is brought out. It is brought out and dumped 
on top of each other and there is always fresh gar- 
bage on the top even though it is decayed at the 
bottom. 

Q. Does that tend to cover up the odor? 

A. It does. 

Q. You testified that in the early part of June, 
T believe it was June the 7th A. June 7. 

Q. You testified that vou went out ahead of 
time, ahead of June 7, did vou? 


Umted States of America 121 


(Testimony of Mike Henry Kostelac.) 
A. That’s right. 
Q. And did you again on June 7 or around 


there 

A. The morning of June the 7th I again went 
OUI 

Q. That is the date you submitted a bid? 

eee Chat is: right. 

Q. What time of the morning did you go out? 

A. It must have been about 8:30 or [41] 9 
o’clock. 

Q. What procedure did you go through? 

A. The same as I did the first time. 

Q. About how many garbage cans did you ex- 
amine ? A. About the same amount. 

Q. That was—did you also talk to the mess 
sergeants that time? 

A. Yes, sir; I did, in some places, and some of 
them I didn’t. The majority of them I did. 

Q. As a result of what you found the second 
time, on June 7th, what was your conclusions as 
to the amount of garbage per man per day? 

A. Over a pound. 

Q. The same as your previous conclusions ? 

A. That’s right. 

Q. Did vou thereafter when vou were invited to 
bid on June 26th, did vou later go out and examine 
it again. Mr. Kostelac? 

A. I examined it twice after the first bid. 

Q. In addition to the first two you examined it 
two move times? 

A. Twice more, and also two trips which I didn’t 
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examine garbage. I went through the camp to see 
how big the area was and where the messhalls 
were, all of them were. 

Q. You went there twice in between these two 
biddings ? A. That’s right. [42] 

Q. And how did you happen to go? What was 
the purpose of that? 

A. To bid on the—well, to check—get another 
check on it to make sure. 

Q. Now, when in respect to this June 26 bid, 
when did you first go out and examine the con- 


tuiners then? A. Do you mean 

Q. The second time. The second bid. 

A. It was—I don’t remember just when, but 
the day of the bid, that is one time T went, on the 
morning of—what is it?—the 26th, and probably 
five or six days before that. 

Q. Did you go through the same procedure ? 

A. Yes, I did. 

Q. Did you find anything different on either of 
those two occasions than what you had found on 
the previous two occasions ? 

A. The only thing [ found probably, on the sec- 
ond time where I wouldn’t be sure of it, is the 
different grade of the garbage. Like, probably, they 
had watermelons the first day or mushmelons, and 
the other days they didn’t, it was still garbage there 
and plenty of it. 

Q. Do you know about how many times you in- 
spected these last two visits ? 

A. How many messhalls? [43] 
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@. Yes, how many messhalls. 

A. Over forty of them. 

Q. And you used the same procedure going out 
ahead of these trucks that were coming in? 

A. Ahead of the truck. 

Q. Had Major Mairoano said anything differ- 
ently to you in respect to when garbage was picked 
up? A. No. 

Q. The latter time as compared with the former? 

A. No, he never said anything. 

Q. Did vou or did you not rely upon Major 
Mariano’s estimate when you estimated the gar- 
bage? A. J did. 

Q. And in preparing your bid, did vou or did 
you not go on the assumption that you saw an ac- 
eumulation of one day in those containers ? 

A. Yes, I did. 

Q. Is that true of all four of these visits? 

A. That is all four inspections. 

Q. I beheve your bid also was on a_ sliding 
seale depending on the market for hogs in Seattle, 
was it not? A. That’s right. 

Q. And your bid would go up if the price went 
up? 

A. Tf the price of hogs went up, the bid would 
go up. 

Q. Did you determine in your own mind what 
the range of vour [44] price was per ton for gar- 
bage depending on how the market went? 

A. Well. the highest would have heen rieht 


real 
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around cight or ten dollars a ton when hogs were 
at thirty dollars. 

Q. I think your bid was fourteen and a_ half 
cents, wasn’t it, at the very maximum? 

A. That’s nght. 

Q. And yon figured that would be about nine or 
ten dollars a ton? A. Nine or ten dollars a ton. 

Q. When the market was down, you figured it 
would be about what? 

A. Well, at the present time—at that time it 
would have been about four to five dollars a ton. 

Q. And that was your understanding of how vou 
were bidding at that time? 

oe tiat’s rie. 

Q. Mr. Kostelac, to your knowledge, was there 
any other way vou could check on the amount of 
garbage vou would get besides making these in- 
spections ? A. No. 

Q. Did you compare that or not with your ex- 
perience at Jefferson Barracks and Seott Field and 
Bremerton ? A. Yes. 

Q. And about what had been vour experience 
on garbage [45] per dav per man at those places? 

A. Over a pound. 

Q. Over a pound? A. Yes. 

Q. Did vou ever discuss with Major Mariano or 
anybody else the provisions in your contract con- 
cerning the amount of garbage you could expect to 
get ? 

A. There was a provision in there something 
about four hundredths of a pound a man per dav. 
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Q. Per man? A. Per month. 

Q. Per month? A. That’s right. 

@. Per day, wasn’t it? 

A. I wouldn’t know. 

Q. Well, at any rate 

A. I beheve you are right, per day. 

Q@. What was your conversation 

My. Dovell: I object to that on the grounds that 
it is an attempt to vary the terms of a written in- 
strument by parol evidence. The instrument is in 
there, and there is no contention made other than 
the pretrial order. 

Mr. Tenny: There is significance to that being 
written in the contract. Mr. Kostelac had [46] 
signed an agreement in which it savs the estimate 


of garbage per man per day is four hundredths of 
a pound. It is a written instrument. However, that 
is merely an admission against him that he signed 
something which he can certainly explain. That is 
not the type of contract which cannot be deviated 
from. He is not deviating from an obligation under 
the contract. He is deviating from a written state- 
ment which is damaging to him otherwise, but, 
certainly, [ believe he may impeach that. 

The Court: Well, I must confess that the situa- 
tion is not entirely clear to me. I will hear the 
evidence and consider what, if any, effect to give 
to it latex. Go ahead. 

Q. (By Mr. Tenny): Will you tell us what was 
said between you and Major Mariano concerning 
that provision vou have just testified to? 
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A. That four one-hundredths? 

Ope ies. 

A. Jn other words, | explained to him that that 
four one-hundredths at 40,000 men would only be 
1,600 pounds. That would be less than two-thirds of 
an ounce a man. 

Q. And your sixteen hundred pounds per day 
would be what, less than a ton, would it? [47] 

A. Less than a ton. 

Q. And how many tons per day had you seen 
in your estimate as you examined the cans? 

A. Mv estimate, the way JI had seen it, would 
be from nineteen to twenty-two ton. 

Q. That would be Jess than one ton, is. that 
correct ? A. Vhatis tient. 

Q. In your previous experience with contracts 
near St. Louis and Bremerton. had vou ever ex- 
perienced in any way as low as four hundredths 
a pound per man per day? A. T never have. 

Q. I think you said that is less than two-thirds 
of an ounce per man for three meals? 

A. That 1s aight. 

Q. Did vou diseuss that with anybody else be- 
sides Major Mariano? 

A. Yes. We went to some other office. T don’t 
remember just what office it was. 

Q. And what was said there? 

The Court: Do you mean another Army office? 

The Witness: Right across the street there, 
seme place there, that’s right, Food Disbursing, or 
something like that, and they discussed it and said 
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to just forget about it, it is in there for some Gov- 
ernment reason. They didn’t know themselves [48] 
what it was in there for. 

Q. (By Mr. Tenny): Did they tell you whether 
or not it was used in all Government contracts ? 

A. It is in all contracts I have seen. I have 
seen 1t for vears in the contracts themselves. 

Q. Is it in all other contracts you have entered 
into in St. Louis? 

A. All my garbage contracts had that in there. 

@. Have von ever had any explanation from 
anywhere? A. Nobody could ever explain it. 

Q. Did they agree to take it out, or did vou ask 
them to take it out? 

A. I don’t know for sure whether [ did here or 
not. 

Q. Did they let vou know whether or not they 
eould take it out? 

A. Yes. They said they had to have it in there 
and they didn’t know why. 

Q. So, you went ahead and signed the contract 
anyway, did you? A. That’s right. 

Q. While you were talking to Major Mariano 
about it, did you talk to him about the type of 
garbage that might only make four hundredths? 

A. Well, the way I explained it to him, if one 
man had only one meal, if he had potatoes and meat 
of any kind, just [49] the peelings off the potato 
would be more than that. 

Q. Did you say that to Major Mariano? 
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ihe ves, I did. 

@. What did he say? 

A. He agreed and laughed about it. 

Q. Did they tell you whether or not you should 
disregard that in making your bid? 

A. That’s right. 

Q. And did you, in fact, when vou made your 
bid, disregard the four hundredths pound state- 
ment ? eee bedid, 

Mr. Dovell: J object to that again, vour Honor. 
That is trying to vary the terms of the contract. 

The Court: It is the same proposition. I will 
have to give thought to that further. 

Q. (By Mr. Tenny): Did Major Mariano ever 
say to you that vou were optimistic ? 

A. Yes, he did. 

@. In your bid? A. Yes, he did. 

Q. And what did you say to him when he said 
that? 

A. Well, I said to him, ‘‘You told me that there 
is four and five truck loads of garbage going out 
every day, and each truck had four or five ton on 
which is over twenty [50] ton there,’”’ and he said, 
“Well, T think vou are right then.’’ 

Q. He said, ‘‘ Well, I think you are right?” 

A. That’s right. 

Q. And after that, Mr. Kostelac, after vou were 
told that you were optimistic, did you thereafter 
examine more containers? 

A. Yes, I did. That was on the first day. 

Q. And was that one of the reasons you ex- 
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amined so many ? AL Thais richic 

Q. Was it two or three times after that that 
you then examined containers after he made that 
statement? A. Three times. 

Q. Three times? A. Yes. 

Q. And did you find anything from any of your 
examinations that would indicate that you were 
over-optimistic ? A. No. 

Mr. Tenny: Your Honor, I would like to read 
one sentence from the pretrial order which fits into 
here. 

The Court: Go ahead. 

Mr. Tenny: This is on page 9 of the pretrial 
order beginning at line 9, mght at the end of the 
line, ‘‘And that the price bid by Defendant [51] 
Kostelac, 144% cents a maximum on scale per man 
per month was higher than any other comparable 
bid ever received at Fort Lewis, either before or 
after the date of said contract.”’ 

Q. (By Mr. Tenny): In regard to this second 
invitation for June 26th, did anyone bid besides 
you at that time? A. No; nobody. 

Q. Mr. DeBoer didn't bid then, either? 

A. No, he didn’t. 

Q. Did you ever have any explanation after that 


at alk? A. He just said he changed his mind. 
Q. Then, did you start performing under this 
contract ? A. Yes; I did: 


Q. And when did your contract start? 
A. July the Ist of 1946. 
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Q. And tell the Court what happened when you 
went out there and started picking up garbage? 

A. Well, I sent two trucks in. I was on one truck 
myself, and we went into two different areas in 
each area with one truck, and all the cans were all 
just full. They were just running over, and I believe 
we got about 28 or 29 ton that day. The following 
day we got the same amount and we still didn’t go 
back to where we went the first day. 

Q. Do you mean you filled up your trucks with- 
out being able [52] to clean everything up? 

A. That’s right, without being able to clean the 
whole works out. That was Sunday. The second 
Monday, the 3rd, we went in a different area again 
to clean up the—finish up all the Fort, and Maiorano 
stopped me and he said they had a complaint down 
at the hospital that the area wasn’t picked up for a 
week. So, T sent one truck down there and got a 
whole truck load of garbage in that. one area. And 
then the fourth day, the 4th of July, we already 
made the whole field and we started back again, and 
we got about 17 ton of garbage that day. 

@. That was a holiday, was it, the 4th of July? 

A. That’s right. And the fifth day, we got only 
about 10 or 11 ton, and from there on it was the 
same, 

Q. Then, it wasn't until the few days later that 
you actually found less garbage ? 

A. The third day. 

Q. Then you imspected ? 

A,  Daitesmiclit:. 
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Q. What did you do as soon as you observed 


that? A. I stopped to see Maiorano. 
Q. And you think that was about how many 
days after the contract ? A. It was the third. 


Q. And what did you say to Major [53] Maio- 
rano? 

A. 7 just told him that something looked funny. 
that the garbage wasn't picked up for about four 
or five days and we got a lot of garbage first, and 
then I said, **We are starting hack to where we 
started on the first dav, and the garbage is not 
there.”’ 

@O> Was that the first daw that you made daily 
pickups that vou are talking about? 

Reel hat’s rielit. 

Q. In other words, vou got to the point 

A. We got to the point where we knew all the 
stops and were making the daily pickups. 

@. And vou found it was less? 

A. That’s right. 

Q. What did Major Maiorano say when you told 
him that? 

A. Well, he said he was going to investigate it 
and find out just 


Q. And did any of the mess sergeants, as you 
started picking it up at that time, talk to vou about 
the difference ? 

A. About the fourth or fifth day I was picking 
up. I was on the truck myself on one truck on 
account. of my help hadn't been arranged vet, and 
the sergeant come out and said, ‘What, are vou 
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That would be 
his remark, ‘* How come you are picking it up every 
day ?”’ 

Q. Had you before that time had any knowledge 
at all that [54] there might not be daily pickups? 

A. No, beeause the contract. before was a daily 
pickup, and this contract that I bid on was a daily, 
too. 

@. You have testified that you talked to Major 
Maiorano on this a few days after vour contract 
started. Tell us what happened after that. What 
did you do? 

A. Oh, I went to him, I imagine, about the 10th 
or the 12th, or in about a weck or two after I had 
the contract, I went to him and wanted him to see if 
we could do something about the mistake. 

Q. Do you remember what vou said to him? 

A. Well, I just told him that T was misled, that 
the garbage wasn’t picked up every day, and T had 
hid on twice the amount of garbage, that it was a 
two-days’ accumulation instead of one. 

Q. Did he do anything about it at that time? 

A. Well, we didn’t enter, but we drawed out 
another contract that was supposed to be sent down 
to the Sixth Command. 

Q. To the Sixth Army Headquarters? 

A. To approve. And I don’t know, they never 
did approve it, T don’t think. 

Q. Before we get into that, Mr. Kostelac, did 
vou write anyone clse ov have your attorney write 
anyone else? ree | aid: 


[icine sihis ipeerchy dayenenw? 
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Q. About when did you have your attorney [55] 
write? AS Vtowas 117 aly 

Q. And who was vour attorney at that time? 

Eee. elliott. 

Q. Stewart Elliott? A. That’s right. 

Q. I think he died since then, has he not? 

Peeeelinet s right. 

Q. And did he write it to the Contracting Offi- 
cer? me Lhat's 1eht, 

@. And do vou know whether or not that re- 
quested that vou either correct or get out of the 
contract ? Ae 1 did. 

Q. And did vou also contract the Sixth Army 
Headquarters in San Francisco? A. JI did. 
Q. Did vou write or did vou go there? 
eee! ficwmd owl. 

QM. And what happened there? 

A. Thev didn’t know anything about it. They 
was in the process of moving the first time, and the 
second tune, T went down there two weeks later 
and they told me that I should go to Washington, 
D. C., to see the General. 

Q. And did vou go to Washington, D. C.? 

eee did. 

Q. And who did vou see there? [56] 

A. Ff couldn't find anybody there that knew any- 
thing about it, and I went back to St. Louis and 
they told me to come back in two or three weeks 
and contact my Congressman. 

Q. And who was that? A, MeL. Price, 

Q. Did he go over with you? 
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A. His secretary went with me and spent two 
days. 

Q. Was he able to find the files for you? 

A. Never could. 

Q. Did vou find anyone in Washington, D. C., 
on cither of these two visits who had any informa- 
tion about this? AD OG. 

Q. Tid you find anvone who helped von im any 
respect ? Ao! 

Q. Did vou find anvone in San Francisco that 
helped vou in any respect ? An, No: 

Q. Did vou say they were moving the files from 
San Francisco ? 

A. The first time T went there they was in thie 
process of moving. 

Q. About how many times thereafter did you 
make these requests to Major Maiorano to do some- 
thing abont it? A. Oh, many times. 

Q. Can vou give us any idea of how many times 
vou requested [57] it of him? 

A. Oh, about over a dozen times. 

Q. And do you know whether or not Major 
Maiorano made an investigation ? 

A. ¥T don’t know whether he did or not. 

Q. Did he ever tell you that he was? 

RN. 

Q. Now, vou started to mention something about 
2 new agreement being drawn up. Tell us about 
that. 

A. Well, he wanted me—to ask me what did T 
think that was wrong with it and how much should 
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1 think I—if like T was telling him that it was a 
two-days supply and [ bid high on it, where actually 
there was a two-day supply and it was a one-day 
supply, it would have been worth it, worth the 
money, so he says, ‘**Now, how much do you think 
it should be by the man a month?’ and we drawed 
out a sliding scale, a new hid. It wasn’t exactly a 
bid, but it was a proposal for a bid, or something, 
the way he explained it. He drawed it himself, and 
he said, ‘‘I will send this to Frisco.’’ 

Q. And do you know whether he sent it with 
his recommendation or not? A. He did. 

@. And what happened after it went to San 
Francisco ? 

A. Well, he told me they didn’t accept it. [58] 

Mr. Tenny: I would like to read from page 6 of 
the Pretrial Order, at the beginning of paragraph 
18, near the hottom, line 27: 

“That on or about July 10, 1946, following the 
commencement of operations under the aforesaid 
contract by said defendant Kostelac, said Kostelac 
advised the Headquarters Sixth Army, Presidio of 
San Francisco, he had talked with the contracting 
officer, Fort Lewis, on the matter of his contract 
for the purchase of garbage, and further advised 
said Headquarters he had made a mistake in esti- 
inating the amount of garbage, assigning as reason 
for such mistake, in brief, that the garbage con- 
tainers so inspected by defendant Kostelac had con- 
tained a two-day accumulation of garbage rather 
than a one-day accumulation. 
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“That a few days thereafter, said defendant Kos- 
telac, through his attorney, by letter dated July 18, 
1946, gave written notice to said contracting officer 
that he considered he had made a mistake, and 
therewith advised of his alleged diffienlty in oper- 
ating his business, a hee farm, successfully and on 
a profit from so small an amount of garbage. 

“That defendant persistently pursued efforts to 
have the Government modify, adjust, or caneel his 
said contract, addressing his communications m 
that respect to both [59] the military and congres- 
sional authorities, and durime which time. on or 
about July 24, 1946, defendant Kostelac undertook 
renegotiation of his contraet with the contracting 
officer at a reduced shding scale submitted by him, 
which renegotiation was subject to its approval by 
the Headquarters Sixth Army: that, however, upon 
referral of the same to said Headquarters, on or 
about August 2, 1946, it was the determination of 
sud Headquarters that, upon acceptance by the 
contracting officer of said contract, certain rights 
acerued to the Government of the Umted States, 
that the War Department was without authority 
to release these rights. and that accordingly said 
contract would be enforced in accordance with the 
provisions thereof.”’ 

©. (By Mr. Tenny): Can yon give us an estit 
inate of the money vou spent on all the trips von 
took, Mr. Kostelac ? 

Mr. Dovell: I objeet to that as being ineom- 
petent, irrelevant, and immaterial. 
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Mr. Tenny: It may go to the question of good 
faith of his performance of how much he did and 
how much he put himself out, if not other issues. 

The Court: It is dubious whether it has any 
weight. However, you can put it m the record if 
vou want. 

Q. (By My. Tenny): Give us an estimate. [60] 

A. Over two thousand dollars. 

Q. I believe you said 

The Court: I think vou are not going to be able 
to finish, are you? 


Mr. Temy: No, your Honor. 

The Court: And. then, there will be some cross- 
examination. I think we will suspend until 1:45. 
Ts that agreeable with everyone ? 

Mi. Tenny: Yess sir. 

Mr. Dovell: Yes, your Honor. 

The Court: Verv well. We will suspend until 
1:45 this afternoon. 


(Thereupon, at 12 o'clock noon, the court re- 
cessed until 1:45 p.m. of the same day.) [61] 


Afternoon Session 


Mr. Tenny: Shall I proceed, your Honor? 

Tne Court: Yes. 

Q. (By Mr. Tenny): Mr. Kostelac, will vou tell 
us what the attitude of the Army officers at Fort 
Lewis was after you notified them that you had 
made a mistake sometime after the first of July of 
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1946? What attitude did they take or what did they 
say to you? 

A. They said they couldn't do anything about 
it. They would have to refer it hack down to Frisco. 

@. Did you talk to them at that time as to 
whether or not the garbage cans had been mislead- 
ing? Ae es. Lb lid: 

@. <And did they tell you their view on that, 
whether they agreed or disagreed with vou? 

A. No, they didn’t. 

Q. Did they ever make any other claim on any 
other grounds that you were not entitled to recover? 

A. No. 

Q. In the last ten years, approximately, since 
this happened, has there ever been any other claim 
made against you? A. No: 

Q. You mentioned a while ago, and I want to 
be sure that I understand, that von thought vou 
were bidding, viewing [62] the garbage and view- 
ine the number of men at Fort Lewis per month, 
that. you thought you were bidding—or, vour hid 
ranged up to a maximum of $9 or $10, is that right ? 

KN. What 13 elit: 

Q. And is that by multiplying the number of 
men times the estimated amount of garbage and 
so forth, taking all that imto consideration vou 
figured that that was vour highest price, did vou? 

A. That’s right. 

©. Now, Mr. Kostelac, will you c&plain to ws; 
if you were wrong in your estimate of the amount 
of garbage, would you still pay the same price every 
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month under your contract no matter how much 
earbage you got? 

A. What do you mean by that? 

Q. Let’s say you only had 5,000 at Fort Lewis 
per month. 

Would you pay the same price per man regard- 
less of how much garbage you got? A. No. 

@. Will you explain that to us? 

A. Well, it goes by shding seale. If the hog 
market, for instance, is 14 cents and you are paying 
5 cents a man per month, and if the hog market 
eoes up to 25 cents, in that category right there, 
there will be 7 cents a man a month. [63] 

Q. I think you misunderstood. You are talking 
about the hog market ? 

eee cit, that’s me ht. 

Q. | am assuming the hog market stays the 
same. Is your price that you pay at Fort Lewis 
the same whether the men have one hundred pounds 
of garbage or ten thousand pounds of garbage? 

ie Wesjsir. 

Q. In other words, you pay the same price, do 
you? 

The Court: You are speaking of under the con- 
tract ? 

Mr. Tenny: Under the contract. 

Q. (By Mr. Tenny): Is that right? 

A. That’s right. 

Q. It is your contention that since the garbage 
was different you were paying about twice as much, 
is that night? 
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A. More than twice as much. 

Q. After you told them about this mistake, did 
you continue or not to pick up the garbage at Fort 
Lewis? No eh. 

Q. And how long did you continue to do that? 

A. Until they notified me that the 15th of De- 
eember was my last day. 

Q@. And T think vou received a letter from them 
in November, didn’t you? [64] 

A. That’s right. 

Q. Telling you either to pay up or that vou 
would have to drop the contract? 

ee heat sareht: 

Q. Did vou have any discussions with Major 
Maiorano as to whether or not you had to continue 
to take the garbage out of there? 

A. What do you mean by that? 

Q. Did he ever tell you vou had to or didn’t 
have to? A. He told me I had to. 

Q. What did he say to vou? 

A. He said—he told me it would go against me 
a lot. more if it was—if I defaulted on it, stopped 
hauling it. He said I was stuck with it. 

Q. Now, what did you do with the garbage that 
vou took away from Fort Lewis after July the Ist? 

A. he first month I fed about two-thirds of it. 

Q. What do you mean, you fed about two-thirds 
of it? 

A, At my farm out at Gig Harbor I used about 
two-thirds of the garbage, the first three or four 
wocke. | didnt talve all of it ont there. 
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Q. Did vou haul about two-thirds about fifty 
miles away with you? 

eeelhats fieht. That is the first dhtee or four 
weeks of the first month. [65] 

Q. What was vour plan as to your future if you 
had had the contract at the price you 


Pee interrupting): To buld a news farm at 
Troy, Washington. 

Q. Will vou tell the court what vou were plan- 
ning to do about that? 

Mr. Dovell: fF object to that, your Honor, be- 
cause that is in a speculative field. It is what gar- 
bage the man could utilize at the time rather than 
any prospect, and I don’t know about his plans or 
the future, or anything. 

The Court: Fo am curious to know what theory 
we are hearing this on. 

Mr. Tenny: Our theory is that Mr. Kostelac did 
not make any profit out of this because of what 
happened to him because of the delay that was in- 
curred at Fort Lewis, and the refusal of anvone to 
eive him an outright decision. It was necessary for 
him, at least he felt it was necessary to continue to 
haul away this garbage. He could not build up the 
farm which J am about to ask him about and which 
he was going to build up near Fort Lewis. Instead, 
he had to take what garbage he had up to Gig Har- 
bor. and the rest, while he was waiting for a de- 
cision, he had to dump in the field. 

The Court: That may be very interestine, [6G] 
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but why is that relevant or material to the issue 
here? 

Mv. Tenny: J don’t know from the Government’s 
pleading, your Honor, whether there is an effort 
here to hold Mr. Kostelac on Quantum Meruit or 
Quantum Valebant. 

The Court: As I read the pretrial order, they 
were relying solely on this contract. At least that 
is the way I read the pretrial order. Until I see 
something more about it, IT will sustain the ob- 
jection. 

Mr. Tenny: Very well. 

Q. (By Mr. Tenny): Who took over the con- 
tract on December 15 when you left? 

A. John DeBoer. 

Q. You were never back there again, 1s that cor- 
rect ? A. That’s right. 

Q. Did you get a final decision from the Comp- 
troller General of the United States at some future 
date? A. Yes, J fame: 

Q. Do you know about when that was that you 
eot the last decision? 

A. No, but it was about over a vear after De- 
cember 15th. 

Q. One question J neglected to ask vou, Mr. 
Kostelac, you testified concerning your previous ex- 
perience at St. Louis, and Jefferson Barracks. How 
frequently did vou [67] pick up garbage there? 

A. Three times a day. 

Q. And was that done strictly or not? 

A. Strictly. It was in the contract. 
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My. Dovell: FT didn’t get that answer. Three 
times a day? 

Mr. Tenny: Three times a dav strictly, and it 
was in the contract. 

Q. (By Mr. Tenny): Had the Government in- 
vestigated your farm at any time in connection with 
your bidding on this contract ? A. They had. 

Q. Tell us when and where that was. 

A. That was a few days before the bids. 

Q. Before which bid? 

A. T believe it was the first bid. 

Q. In the early part of June? 

he are part of June. 

Q. And who investigated it? 

A. Major Maiorano and two or three other 
officers. 

Q. Did they come out and look at vour farm ? 

A. They did. 

Q. Did they look at the number of trucks you 
had ? A. Ther dic. 

Q. Did they make any comment about how many 
trucks vou would need? [68] 

A. They was well satisfied that I could take over 
the operation and handle it. 

Mi. Dovell: T object to that answer. It is not 
responsive to the question. 

The Court: Well. of course, the form of the 
answer isn't. You better clarify that. 

Q. (By Mr. Tenny): Did you—did the Govern- 
ment see the trucks you had out there? 

Nee Me? 
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@. And did you discuss with them how many 
trucks would be needed ? A. Yes. 

Q. How many trucks, or what was said about 
that? 

A. Well, they just said my trucks was way 
bigger than DeBoer’s trucks, that I could easily 
hale care of it, 

Q. How big were vour trucks? 

A. Oh, sixteen and twenty foot beds on them. 

@. And how many tons would they each hold? 

A. Twelve to fourteen ton. 

Q. How many trucks did you say you had? 

A. Two big trucks to haul garbage. 

Q. Total of how many tons vou could haul a 


A. I had four trucks, but JI used only two. 
Q. Those two could haul 24 tons, you say ? 
A. They could. [69] 

Mr. Tenny: You may inquire, Mr. Dovell. 


Cross-Examination 
By Myr. Dovell: 


Q. My. Kostelac, you have stated that you had 
bid on three occasions, one m 1945 and two in 1946, 
am | corregy? 

A. My brother and I bid together. 

@. And you had a brother out here? 

Ae, ete iiiire: 

Q. Whatowas his name? \. Brank. 

Q. You didn’t have a brother John? 
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Pero, sir. 

Q. And was he interested in garbage ? 

A. Back east, but not here. 

@. And this contract bid with your brother, that 
was the one in 1945? 

A. Do you mean this contract we are talking 
ahout now? 

Q. No, the one in 1945, the bid you made in 745. 

A. I believe so. 

Q. Then, the bid that you made first in 746, was 
that by vourself ? A. Just myself. 

Q@. And, then, the bid which vou were successful 
in and let [70] the contract on, that was by your- 
self? A. By myself. 

Q. Prior to this time, you had been engaged in 
earbage hauling at the Navy Yard in Bremerton? 

A. That’s right. 

Q. Was any time set as to pickups there, 
whether it was actually each day, or how fre- 
quently ? A. I believe there was. 

Q. You don’t recall exactly? 

A. No, f don’t recall exactly. 

Q. But vou think you made a daily? 

A. JI did make a daily. 

Q. Do you recall the number of men at the Navy 
Yard at that time? 

A. Weil, it wasn’t the number of men, it was 
the battleships that brought the garbage in. J 
bought that by the ton. 

Q. You bought that by the ton? 

A. It was by the ton. 
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Q. You weren't picking up garbage frem men 
stationed there? 

A. It was picked up there, too, and off the piers. 

@. Well, was there any estimate made as to how 
many men and how much garbage from the men? 

A. Tt wasn't an estimate in that it was a ton 
Contract 

Q@. And do vou recall how many tons that you 
obtained from Bremerton? [71] 

A. Do vou mean a total? 

Q. Yes, daily. 

A. I wouldn’t know the total. 

Q. You didn’t keep track of that? 

Aa Nor awe. 

Q. How was that priced? 

AG 2) it Wea mehiear ion. 

Q@. Where was vour farm at that time? 

A. Gie Harhor 

Q. And how many miles is that from Bremer- 
ton? A. Probably 16 or 17 miles. 

Q. Now, do vou recall your bid on a one-vear 
basis in 1946? Do vou recall what vou bid then? 

a. No, Udon t 

Q. That was on a shding scale also, was it not? 

A. Not the first. There was three parts to that. 

Q. No, I mean the bid that vou actually made 
in 1946 when Mr. DeBoer was considered the high- 
est bidder, 

A. That was inthree parts. D-bicin three pRpts: 
T bid by the man, by the man on a sliding seale, 
ime Dy the Ton. 
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Q. Do you recall your sliding seale bid? 

A. No, I don’t. They have got it in the records, 
I believe. 

@. Who has the records ? 

A. Well, it should be in the contract, shouldn't 
Loe (2 | 

Q. But you don’t recall it? 

A. Well, fourteen and a half was my top. 

Q. No, I don’t mean that, Mr. Kostelac. I mean 
what vour shding scale was on vour bid, that is the 
one-year contract, not the five. 

A. Well, like I tell vou, again, I bid on three 
different proposals. They had three sections. 

Q. Pick out one proposal on the sliding seale, 
the proposal for per man per month. 

A. Fourteen and a half cents was the highest 
on the shding scale. 

Q. You bid the same as you did the second time ? 

A. I wouldn't say that I did or not. I don’t 
know. I would have to look at it. 

Mr. Tenny: 1! think the witness doesn’t know 
which bid you are talking about. 

Mr. Dovell: JT am talking about the first bid Mr. 
DeBoer was bidding in 1946. 

Mr. Tenny: June 7, 1946? 

Mv. Dovell: Yes. 

Q. (By Mr. Dovell): You have recalled what 
Major Maiorano said to you. Why can’t you recall 
that bid? 

A. J still can’t understand you. 

The Court: I don’t think T fully understand it. 
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Make the question specific. He doesn’t understand 
vou. [73] 

Q. GByg Mas Dovell): "New, in the bid as pres- 
ently written, as written in the contract that vou 
submitted, vou made those figures vourself, did vou 
not? A. Yes, I did. 

The Court: That is the contract in suit vou are 
talking about ? 

The Witness: That is the one that was actually 
signed up. 

Q. (By Mr. Dovell): That was on a five-year 
basis, the one in this suit? A. That’s right. 

Q. Now, go back to the one that was for one 
year, that you didn’t get. 

A. Well, that contract. 

Q. Now, what was vour sliding scale? If it was 
any different, tell us wherein it was different. 

A. There was a little difference. 

Q. How much difference? 

A. J couldn’t say. 

Mr. Tenny: JT think the contract itself is the 
best evidence. This is ten years ago. 

The Court: We have to allow some latitude in 
eross-examination in testing the memory of the wit- 
ness. Go ahead. 

Q. (By Mr. Dovell): Was that as high as was 
the bid of five years? [74] 

A. No, it was a little lower. 

Q. Do vou recall how much, approximately, 
Jower it was? 

A. Well, it varies according to the hog market. 


United States of America 149 


(Testimony of Mike Henry Kostelac.) 

Q. I am not talking about that. [am not talking 
about considerme the price of hogs at twenty cents. 
How much was your one-vear contract?) What was 
your hid at that floune? 

ee Vell, you cant expect me to reeall all of 
that. 

MiewCourt: Dont argue about it. Tf you can’t 
remember, just say so, 

The Witness: T can’t remember. 

Q. (Br Mr. Devell): Do vou consider how 
much was it off now, approxtmately how much was 
iW Off? A. I wouldn't know. 

Q. Would vou make an estimate? 

x No, I wouldn't. 

Q@. You can't recall anything about that bid, can 
vou, any figure vou bid? 

A. Not the figure. There is a lot of figures in 
there. 

Q. Did vou base vour second bid in any way 
upon that first bid vou made? 

Me Yes, six, 1 did. 

Q. Was it comparable to it? 

A. What do vou mean by that? 

Q. In comparison. [75] 

The Cowt: Use a different term. He doesn’t 
follow that term. 

Q. (By Mr. Dovell): Was it like the first bid? 

Ee 1 GS 

@ Were mich lke 1! A, Close to it. 

fie Court: Let me see if 7 understand, Wr. 
Kostelac, are you saving now that the bid vou made 
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the year before, the one-year contract, when you 
bid on that was about the same as this bid you 
made on the one we are now in lawsuit about ? 
The Witness: Within a few tenths of a cent. 
The Court: But fairly close? 
The Witness: Pretty close. 
Q. (By Mr. Dovell): And on that bid vou were 
not the high man? ees IN OaSing 
Q. Did vou observe when you mspected the re- 
moval of the garbage from the Fort, did vou observe 
how many trucks were being used by Mr. DeBoer? 
fo” No. 1 didime 
Q. You observed the garbage preceding the ar- 
rival of the trucks? A. Yes. 
Q. Did you make any inquiry as to how many 
trucks he was using? [76] 
A. Yes. Major Maiorano 
Q. You didn’t observe the trueks leaving the 


Fort or whether they came everv so often? 

A. No. 

Q. Once or twice a day? A. No. 

Q. In your inspection of the garbage containers, 
deseribe how you inspected those containers. 

A. Well, T tilted the can to see how heavy the 
earbage was and how full it was. 

Q. Well, at any particular messhall, or where 
was that? 

A. Well, 1 the field and im each area, 15 or 20 
messhalls. 

Q. Do vou recall how many messhalls there were 
iy ne A. Stay Tedentr: 


United States of America 15] 


(Testimony of Mike Henry Kostelac.) 
@. Have vou anv idea how many? 
A. No, I don’t know, not now. 


Q. Did you at that time? A. Yes. 

Q. Have you any recollection of how many you 
recall at that time? A. Over one hundred. 

Q. And vou observed the garbage at about fif- 
teen messhalls? A. In each aréa. 

Q. That wonld be about 45 or so? 

A. More than 45. [77] 

Q. And T understand vour testimony this morn- 


me that you observed about 40 or 45 eans? 
A. At least +5, ves, 40 to 45 messhalls. 
Q. Now, vou observed then the first day of the 
hid? A. Before the first day. 
Q. Then vou observed 
A. The day of the bid. 
Q. And vou had five or six days to observe this 


earbage? According to the contract, vou had five 
or six days, did you not? 

A. I believe so. That ts right. 

Q. Now, the first day you were allowed to ob- 
serve the garbage, what did vou do? 

A. IT went out and looked at. it. 

Q. And vou looked at 15 cans that day? 

A. Well, more or less, 15 messhalls. 

Q. Then, the second day, what did you do? 

A. What do vou mean, what did I do the second 
day? 

Q. Did you go back and look at those cans the 
second day ? A. No, I didn’t 

One hy didnt. rout 
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A. Well, I went the day that I turned my bid in. 

@. You didn’t go back any more? 

A. Well, that was enough if it was a daily 
pickup. 

Q. Who decided it was enough? [78] 

A. Well, I did. 

Q. If you were checking the amount of garbage 
at Fort Lewis that was being produced, Mr. Kos- 
telac, wouldn’t you as a reasonable man and as a 
precautionary procedure have checked the same 
conditions six days in succession ? 

A. The reason I didn't was that Major Maiorano 
told me that it was a daily pickup. 

Q. Don’t bring in Major Matorano. You were 
asked to inspect this garbage yourself, weren't vou? 

A. That’s mght. 

Q. Major Maiorano wasn’t hired by you. He 
wasn’t receiving any consideration from vou ? 

Mr. Tenny: I object to vour arguing with the 
witness. 

The Court: He wouldn’t understand that term, 
deans aerial: 

Q. (By Mr. Dovell): You have had a lot of ex- 
perience, haven’t you, Mr. INostelac? 


x. hose 
Q. You knew how much garbage was produced 
by each man? A. That is might. 


(). And you knew how much garbage was pro- 
duced in St. Louis, or Missouri, or at the Navy 
Yard, hy cach man? 

A. T wouldn’t sav that I knew. 
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Q. Well, you knew approximately. [79] 

A. But I know when I see a can of garbage, and 
if they fed fifty men at that messhall, how much 
garbage they should have, or over a pound a day. 

Q. That was your experience of a pound a day? 

A. Over a pound a day. 

Q. Would that be any reason for being more gar- 
bage at Fort Lewis than anywhere else ? 

A. No, it is about the same all over. 

Q. Does garbage fluctuate ? 

A. It is seasonal. 

Q. Could it be possible that there would be more 
garbage at one particular time, we will say in June 
and in July? 

A. Not too much difference in them two months. 

Q. You found fluctuation in the Navy Yard? 

A. Well, that was from the battleships that come 
in. Sometimes a carrier would come in and would 
have fifteen ton on it. Sometimes they would all be 
out of there and you wouldn't get much. 

Q. Now, when you inspected these cans, were 
you inspecting for quantity or quality of hog feed? 

A. Both. 

Q. Did you make any recheck on any can? 

A. Yes. 

Q. How many rechecks would you say you 
made? 

A. Every time I went in I looked at them. [80] 

Q. The same cans? 

A. Well, not, all of the same. 
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Q. Could vou say now under oath that you actu- 
ally rechecked any can that. you checked previously ? 

A. Yes. 

Q. You had had three occasions in which to 
examine and inspect garbage, had you not? 

A. I had inspected them four times. 

Q. No, I mean on three different occasions from 
1945, in June, 1946, and later, on the last contract 
that you got, that would be eighteen days in all that 
you had to inspect garbage? 

A. No, I didn’t inspect. My brother imspected 
them in 1945. 

Q. Oh, you were relying on your brother? 

A. Well, he is the one that turned the bid in, if 
vou will look it up. 

Q. But you had 12 days then? 

A. That’s right. 

Q. To inspect? A. That’s right. 

Q. On your first inspection, was the garbage any 
different than it was on the second? 

A. Not too much difference. 

Q. It would be the same? [81] A. Yes. 

Q. Now, in regard to that, you said that you con- 
sidered. you would be getting around 20 tons a day 
under this contract, from the Fort daily, is that 
right? Ue. 

Q. Now, upon what basis did you make that 
statement? 

A. According to how much garbage I have seen 
at each messhall that I was inspecting. 

Q. You had an average of two containers at each 
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messhall ? A, Wet’s qrend, 

Q. And two hundred pounds—and that is the 
way that you arrived at your 20 tons? 

A. Not 200 pounds. It varies. Sometimes the 
messhalls had 70 or some had 90, and some had 120, 
and some 150. 

Q. I mean on the average that is the way you 
arrived at your 20 tons? A. That’s right. 

Q. You didn’t actually undertake to determine 
the total amount that was being produced at. the 
Fort, you merely made it from an inspection of the 
eans that you did look into? 

A. There was no other way of making an esti- 
mate. 

Q. How long would it take you to make an esti- 
mate by actual observation ? 

A. What do you mean by that, to go and pick 
it up myself and [82] weigh it? 

Q. No, by looking at each can. 

A. Well, I couldn’t do all of that. 

Q. What was the reason why you couldn’t? 

A. Well, the trucks was in there hauling it out 
of there. 

Q. Well, you could, at least at the time, have 
observed whether the cans were empty or not if 
the trucks were in there, couldn’t you? 

A. Some places they were empty where the 
trucks just went by. 

@. Did you see some empty every day? 

A. Every time I went ahead of the truck and 
behind the truck, and the garbage was gone. 
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@. And there were empty cans each day you 
went there? 

A. Behind the truck. The truck had just picked 
them up. They were empty. 

@. And you were in there every day? 

A. Not every day, just two times at each )id- 
ding. I was mn there twice. 

Q. You never examined or inspected the cans 
except one time under each contract under each 
bid? A. Twice. 

Q. Twice? One was the first day that was al- 
lowed you? 

A. I don’t remember what day it was, whether 
it was the first day or the fifth or the sixth. [83] 

Q. And, then, vou went back before vou put in 


your bid? AO Chaweseric it. 
Q. And you did that twice, once on each con- 
tract? A. Twice on each contract. 


Q. That is what I have said. Now, did vou keep 
any track of the messhalls that you had examined ? 

A. No. 

Q. And went back the next day or so, or the day 
afterwards, and checked on that garbage again. Did 
you do anything like that? 

A. I didn’t keep no track. 

Q. No track whatsoever? 

A. Just by knowing the area. 

Q. Well, each time that you examined these con- 
tainers, did your estimate check out the same? 

Ale a CS. 

Q. Now, what part of the Fort did you examine 
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containers ? A. All four areas. 

Q. Did you go to the hospital ? 

A. No, not to the hospital. 

Q. Did you ever know of a Post Food Service 
Supervisor ? 

WK. I didn't know him, but I knew of the offiee. 

Q. Did you ever contact him? 

A. With Major Maiorano. 

Q. Do you remember his name? [84] 

ie, | don’t: 

Q. Now, what assistance did you obtain in your 
bidding? Did you have anybody inspect for vou or 
anyone of your force to do any work for you in 
examining cans ? A. No, myself. 

Q. Just yourself ? A. Just miyseli, 

Q. Now, you were unable, you said, to detect 
whether it was a one-day or two-day accumulation 
at the time you examined the containers? 

A. Well, I knew there was a one-vear contract 
it was daily picked up. 

Q. Could you tell whether it was garbage of 
one-day’s accumulation by looking in the can? 

A. No. 

Q. You couldn’t tell, then, how many days it 
had been? a INO: 

Q. But immediately afterwards and within three 
ov four days you were able to tell that, weren’t you? 

A. Oh, then, sure, when I started hauling. 

Q. But you couldn’t devise any means of telling 
before that, is that right? 

A. No, there wasn’t. 
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Q. Did there appear to be a sufficient number of 
containers at each messhall? [85] 
A. About two. 
Q. You think that was sufficient ? A. Mes 
Q. That held all that was there ? A. Yes. 
Q. Did you continue on your farm at Gig Har- 
bor during this time that you picked up the gar- 
bage? 
A, Just for the first three ov four weeks. 
After that time where did you go? 


Q. 
A. Dumped it out on the farm at Troy. 
Q. Why did you do that? 
A. To get rid of it. 

Mr. Tenny: This testimony was excluded on di- 
veet. It would be equally improper here. 

The Court: Yes, that’s right. It was, 

My. Dovell: Not this) particular kind, your 
Honor. [ am trying to bring out as to why he 
dumped his garbage. In other words. his prospee- 
tive idea of buying a farm, setting it up some place, 
T am not interested in that at all. I want to know 
why he dumped his garbage. 

The Court: Let’s hear it. If it opens up the sub- 
ject, we will admit the other. Go ahead. Put the 
question again. 

Q. (By Mr. Dovell): Why was the garbage 
dumped? [86] 

A. J didn’t haveany hogs to feed it to; 

Q. You had sold all your hogs? 

A. That’s right. 


Q. How many hogs did you have? 
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A. IT wouldn't remember now exactly. Over two 
thousand at that time. 

Q. You had enough garbage, though, to feed 
them ? A. When was that? 

Q. At that time. 

A. There wasn't enough garbage to feed them. 

Q. There was not enough garbage to feed two 
thousand ? 

A. All my hogs—my hig hogs I sold the third 
or fourth week of July. 

Q. What size hogs were they? 

A. Three and four hundred pounds. 

Q. Three and four hundred pounds? 

A. Yes. 

Q. Would you consider it profitable to raise a 


hog after 225 pounds? A. Sure. 
Q. Would feed cost vou more after that weight 
than it was worth? A. No. 


Q. How many trucks did vou run in to Fort 
Lewis during the four or five months? [87] 

A ‘Divo. 

Q. Were they loaded to capacity? 

A. No, sir. 

Q. How much of a load or what was their capac- 
ity ? A. 12 to 14 ton. 

Q. Well, now, how much of a load did you have 
on those trucks, generally speaking? 

A. Five and six ton. 

Q. Had the number of men been reduced by that 
time at the Fort? 
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A. The most that—the less men they would have, 
there would be less garbage. 

Q. How much garbage would you need to oper- 
ate a two thousand hog farm? 

A. About 15 ton a day. 

Q. 15 tons a day? A. Of good garbage. 

@. There wasn't any guarantee in the contract 
about the quality of the garbage, was there? 

ere ae 

My. Tenny: Just a minute. Your Honor, I ob- 
ject to that question. The contract is the best evi- 
dence and does contain a provision about quality. 

The Court: Well, it is exploring this witness’ 
memory of the transaction. [88] 

Q. (By Mr. Dovell): Now, you got rid of the 
hogs because they reached that size? 


ae es: 

@. And you undertook renegotiations with the 
contracting officer? A. Yes. 

Q. In your contract? A. Yes. 


Q. Do you recall how much reduction you asked 
in that? 

A. I don’t reeall right offhand. 

Q. But you did consider that you could have 
operated if he had let you have the garbage at a 
cheaper figure? A. Yes, sir. 

Q. So, it wasn’t really the amount of the gar- 
bage. It was the fact that you considered you had 
bid too high? A. No, sir. 

Q. Will vou explain that? 
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A. ‘The garbage wasn’t there. There was a two- 
day supply of garbage and I took it for one. 

Q. Well, if the garbage wasn’t sufficient to run 
two trucks, couldn’t you have cut your overhead 
down by running one truck ? 

A. The way it was, the garbage would have cost 
me $20 a ton. 

Q. That wouldn’t be the amount that would be 
the price, would it? [89] 

A. That is what it would have cost, $20, com- 
pared to the $8, $9, or $10 that I figured on as top 
price. 

Q. Well, there wasn’t anything said in the con- 
tract about the amount of garbage? 

A. Four hundredths of one per cent per man. 
That is what the contract says. 


Q. 004? A. Yes. 
@. ‘That is all, isn’t it? That wasn't overstated, 
mms it, Mr. Nostelac? A. No, sir. 


Q. Now, another feature of the expense that you 
had was trying to haul that garbage from Fort 
Lewis across the ferry to Gig Harbor? 

A. Yes, sir. 

Q. And how much did you pay on the ferry to 
get a load of that garbage across the water? 

A. $2.20 each way for every truck. 

Q. That was quite an overhead, was it not? 

A. It was, sure. 

Q. Did you take the matter up with the Secre- 
tary of War as well as others? Oe oe 

Q. Army officers? 
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Mr. Tenny: Just a moment, your Honor, I 
think [90] I should object to this at the very mo- 
ment it is brought up. Mr. Dovell’s trial memoran- 
dum, which IT saw yesterday for the first time, has 
a point that is entirely new that was not in the 
pleading and was not in the pretrial stipulation, and 
T assume this question goes to that. Mr. Dovell’s 
trial memorandum states that there was a decision by 
the contracting officer, and apparently in an appeal 
to the Secretary of War, and that therefore this de- 
fendant has not pursued his administrative pro- 
cedures, which, of course, is an affirmative defense 
and must be pleaded and certainly must be included 
in the issues of this case. 

The pretrial memorandum lists all the issues of 
law and, in fact, says there will be no others, and 
T would have to object to that new issue being 1n- 
jected at the very first moment it is injected in this 
case, and I do. 

Mr. Dovell: Your Honor, the witness has testi- 
fied that he took the matter up with everybody and 
he went through strenuous efforts, and it is in the 
pretrial order that he did, so Iam asking if he took 
it up with the Secretary of War. 

The Court: J recall that statement was made 
that he had done everything that he could possibly 
do, [91] and while for the purpose of exploring that 
possibility, we will adinit it. 

Q. (By Mr. Dovell): Did you write a letter to 
the Seeretary of War? A. I didn’t. 

Q. Who wrote it? A. I don’t know: 
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Q. Did you ask anyone to write one? 

A. I don’t know whether it was to the Secre- 
tary of War or who to, but they wrote one to the 
Army some place. 

Q. Were you advised that the Secretary mitiated 
an investigation into your complaints as to this mis- 
take, whether or not the garbage was actually picked 
up ? Dao. 

Q. You never knew anything about that inves- 
tigation ? A. What investigation ” 

Q. The investigation as to whether the garbage 
had been picked up or not, actually picked up? 

A. JI don’t know. I can’t understand what vou 
mean by that. 

Q. An investigation by the Secretary of War put 
into effect after vou wrote to him, or after someone 
wrote to him. 

A. I don’t know nothing about it. My lawyers 
might know. I don’t know. 

Q. The contracting officer told you you were too 
optimistic in your bids? [92] 

A. The first time, ves, he did. 

Q. This didn’t have any effect on you? 

A. After J explained to him that, he was satis- 
fied. 

Q. The garbage that you actually obtained 
amounted to .04 over a period ? 

A. What was that? 

Q. The garbage that was actually obtained over 
the period amounted to .04? 

A. More than that. 
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Q. I beg your pardon? 

A. More than that. Thirteen times more than 
that every day. 

@. No, but where the force was reduced to 
around five thousand men? 

A. It still was more than that according to men. 

Q. but with an estimate of forty thousand men 
and it was reduced to five thousand, .04 would be 
the actual amount that was available to vou? 

Mr. Tenny: Just a moment—— 

The Witness: More than that. 

Mr. Tenny: Just a moment, Mr. Kostelac. 

The Court: The situation is very confusing to 
me. I am not certain that either counsel nor the wit- 
ness are talking about the same thing here. You had 
better clarify that a little. 

Q. (By My. Dovell): Mr. Kostelac, you knew 
how much garbage [93] was produced at the Navy 
Yard? You knew how much was produced per man? 

A. No, I didn’t, not at the Navy Yard. That was 
by the ton. j 

Q. In Missouri? A. In Missouri, yes. 

The Court: Over a pound per man per day? 

The Witness: That’s right. 

Q. (By Mr. Dovell): If that were the same 
right over here, how much garbage would vou have 
obtained ? A. 20 ton a day at 36,000 men. 

Q. But suppose it dropped to 5,000? 

A. There was 36,000 men there at that time. 

The Court: He asked you, suppose it were the 
lower number? 


United States of America 165 


(Testimony of Mike Henry Kostelac.) 
The Witness: Well, then, it would be that much 


| less. 


; 


Mine Cott: Somewhere around two and a halt 
or three ton? 

The Witness: That's right. One-eighth of that. 

QO (by Mr. Dovell): And the .0& wouldn't he 
a bad estimate for the period of the contract ? 

The Court: When you use that **.04,”"’ vou don’t 
Parry it through, and I am not cettain what you 
mean. 

Mr. Tenny: ‘That is .04, your Honor, per man 
per month. It is a certain quantity as to number 
of men. [94] 

The Court: I understand that, but I think you 
should clarify that m the question so that the gentle- 
man wniderstands exactly what you mean. 

OmeCs.e Mi. Dovell): Yotesaid it would be a 
mere eighth of what the force of 36,000 would be? 
A. 5,000 is what. is that an eighth of 40,000? 

cy es. 

A. So it would be an eighth of 20 ton. 

Q. An eighth of one pound? 

A. Eighth of 20 ton. One-eighth of 20 ton for 
5,000 men. 

Q. Yes, but figuring on that total, if there was 
only 5,000 men 

A. Tt would be an eighth of 20 ton. 

Q. And that is about what you would have ob- 
tained if you kept on with your contract? 

A. No, sir. That was my findings, 20 ton, and if 
there was 5,000 men, it would be one-eighth of 20, 
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but the finding after the three or four days of clean- 
ing the field out where it got to where it was a daily 
pick-up, that would have been only one ton instead 
of—no, that would be one-sixteenth for 5,000 men. 

@. It took some years, though, before it got down 
to 5,000. 

The Court: Ma. Kostelac, let me ask vou a ques- 
tion or so so that we can get that clarified. After all, 
I am the one that has to decide this case, [95] so I 
better understand it. 


Examination py the Court 


Q. As 1 understand your position, when you 
went out there and examined these garbage cans, 
you were under the impression that they were mak- 
ing a daily pick-up? A. ‘hat’s right. 

Q. Picking up each day ? Al haws rien 

Q. So you looked over the accumulated garbage 
on these occasions to get some idea of about how 
much garbage per man per day you could count on? 

A. hat’s right. 

Q. Now, your experience at other installations 
has shown you that on the average you could expect 
to get.a little over a pound per man per day in that 
type of installation, is that right? Ales: 

@. Kor the same general type of installation? 

A. Could I say something, however? 

Q. No, just stay with it for a minute and let me 
get this straight. So when you examined these cans 
at Fort Lewis. how did they measure up in vour 
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estimate with the general, average that you had 
experienced in these other installations / 

A. I will tell you. At Scott Field, Scott Air 
Base, [96] I had a contract there, and down at Jef- 
ferson Barracks, the Jefferson Barracks was first 
in 41, first started, and when the war came along 
they didn’t have it too efficient, what you call food 
efficiency experts, and it was as high as four pounds 
to a man, but gradually they cut it down to two 
pounds. 

Q. They cut it down, and so you got down to 
this figure of about a pound or a little more? 

A. It was two pounds at the Barracks all the 
time. 

Q. Now, how did your estimate of the quantity 
that you made before you made your bid, how did 
that compare with this average of a pound per man 
per day ? A. Howl arrived at that? 

Q. How did the estimate that you made before 
vou made your bid compare with what your experi- 
ence had been of a pound per day per man at these 
other installations / A. Less than hack east. 

Q. In other words, the estimate that you made 
when you looked the cans over was that it would be 
a little bit less than a pound per man per day? 

eee Chat saicht. 

Q. Now, when vou got onto the job, got the con- 
tract and started working on it, then you found that 
instead of a one-day’s pick-up you found it was 
actually about two days between pick-ups? [97] 
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A. July the Ist I was picking some stops. That 
Was a seven-day pick-up. 

Q. Yes, but in general vou allege that your mis- 
take was that vou thought that there was a daily 
pick-up whereas it turned out to be about on the 
average of two days? A. Wat's right. 

Q. Which means that your estimate of the gar- 
bage was just half—in general was about half again 
too high? A Pats fiche 

Q. But that would have brought the garbage at 
Fort Lewis down to about half of what the average 
had been at these other installations, wouldn't it, if 
that were the case? 

A. The cost of the garbage / 

Q. No. You told me that at these other mstalla- 
tions where you operated, Jefferson Barracks and 
Scott Air Base, after they got going and they got 
the efficiency end of it into operation, they got it 
down to the place where it was approximately a 
pound of garbage per man per day ! 

A. That’s right. 

Q. All right.Now, you told me that when you 
went out and estimated the quantity at Fort Lewis 
before you made your bid, you found that it was a 
little bit less? A. ‘That’s right. [98] 

Q. Now, when vou made that estimate, though, 
vou thought that you were getting a pick-up every 
day’ A.” Whatistricht. 

Q. In fact, it turned out there was a pick-up 
only every two days, approximately ? 

KR. Whadi’s meht. 
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Q. Which meant that your estimate was—you 
would have to cut your estimate in half? 

A. That’s right. 

Q@. Approximately in half. A. Yes, sir. 

Q. That would mean, then, that the experience 
actually at Fort Lewis was about half in quantity 
of garbage what your experience had shown it to be 
at these other bases, is that right? 

A. That is right. 

The Court: At least I get the picture about it 
now. You may proceed, counsel. 

Ome (y"Maw Dovell): but you know of no rea- 
son why a man at Fort Lewis would produce any 
less garbage than a man in Missouri? 

A. Wel, it might be different ways of feeding 
here than back there, and on account of the weather 
there is more spoilage back there than here. 

Q. Spoilage wouldn’t produce size or weight of 
the garbage, would it? [99] 

A. J mean stuff that would spoil they would have 
to throw away, otherwise, here it wouldn’t spoil with 
this moderate temperature here. 

Q. Doesn’t it seem a little peculiar to you, Mr. 
Kostelae, that after all your inspections and after 
all the contracts you have held, that you actually 
had to pick up the garbage yourself to find out after 
three or four days how much you had? 

A. What do you mean, pick up myself? 

Q. You yourself had to pick up the garbage 
hefore vou could estimate the amount that you had? 

A. That was beeause the garbage wasn’t picked 
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up the last three or four days of June. The hospital 
area hadn't been picked up for one week. 

Q. That is what vou are trying to say, but did 


you observe that ? A. Iwas told that. 
@. You were told that? 
A. Yes, I was told that. 
Q. You didn’t observe it yourself, though ? 
A. What is that? 
Q. You didn’t observe that yourself? 
A. No, I hadn’t. 
Q. You were told to inspect the cans ? 
A. That was after I inspected it, yes. [100] 
Q. Yes, but you were told to mspect that for 


yourself, weren't you? 
A. You are asking me something that happened 


after. 

Q. No. I am asking you if you weren’t told to 
inspect those cans? A. Yes, I was told. 

Q. But you testified that you were too tied up 
to attempt it, is that right? A. No, sir. 


Q. And that you only inspected one day or two 
days at the most, imstead of the six days that you 
were allowed? AvoNio, si 

Q. And you were allowed— 

A. I inspected twice at each bidding. 

Q. And you had twelve days within which to 
inspect? 

A. TI inspected twice at each bidding. 

Q. Now, do you think that that 1s reasonable and 
sufficient ? eet 1s. 

Q. Provided vou have somebody to rely on? 
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A. No, sir, that was sufficient. 

Q. You were deciding that yourself? That is 
your own opinion? pa SERS Ste, 

MreWoveli Thatis all. [101] 


Redirect Examination 
eve vin Penny : 


Q. You mentioned in your examination, Mr. 
lXostelac, that vou were too dressed up for some- 
thing. What was that? 

A. Well, I was dressed up like | am now, and 
I ain’t going to put my hands in it, pick the gar- 
bage up and look at it. 

Q. Were vou too dressed up to examine the con- 
tainers ? hee INO. cine. 

Q. You think there might be a difference be- 
tween Jefferson Barracks and Fort Lewis in that 
food spoils faster there ? 

A. That’s right. We have hundred - degree 
weather back there very often in the summertime, 
and it probably is a hundred back there today. 

Q. Is it possible that the type of food eaten here 
may be a little different from there, too? 

A. That’s right. 

Q. Are you familar with those factors, and 
could you tell the court exactly what caused it. do 
you know? A. Just what do you mean? 

Q. I mean, could you say right now exactly what 
the complete explanation is for this difference? 

Mr. Dovell: I object to that because T think it 
is being speculative. [102] 
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Mr. Tenny: IT will withdraw the question, Tas 
not a very important question. 

The Court: Jt is an obscure question. 

Q. (By Mr. Tenny): My. Kostelac, you were 
talking about dividing by an eighth which T didn’t 
understand. If you have a pound of garbage per 
man and you have 35,000 men at the Fort, how 
many pounds of garbage will you have? 

A. 35,000. 

Q. Yes. 

A. And that would give vou seventeen and a 
half tons. 

Q. Thitty-five divided by two? A. Yes. 

Q. You were talking about an eighth, T didn’t 
understand that. 

The Court: J didn’t understand it, so we are not 
lost on that. 

Q. (By Mr. Tenny): You were asked whether 
you saw the Post Food Service Supervisor. Do you 
know for sure that that was his title? A. No. 

Q. You saw somebody else? 

A. We went to see somebody. 

Q. Now, just one final question on this subject ; 
did you see a difference in the level of the cans, 
Mr. Kostelac, when you examined them before you 
operated under the contract [103] and the time 
after you operated ? 

A. Do vou mean were the cans at different 
levels? 

@. Yeo A. There was. 

Q. And what was the difference ? 
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Ae ot as nich. 

@ And did vou personally observe that? 

ie Yes. sit. 

y. etter vou got into operation? 

m. Phat’s neht. 

Q. Mr. Kostelac, you have been asked about a 
number of hogs you had, and T believe vou said vou 
had two thousand at Gig Harbor, is that right? 

A. Over two thousand at that time. 

Q. In your business do you buy and sell hogs 
and get more in or not? A. Wats rich. 

Q. And are hogs available so that von can buy 
them according to the needs? 

A. Sometimes, and sometimes they are not. 

Q. Without gome into vour plans, if vou had 
operated under this contract, let me ask you just 
one or two general questions; did vou plan to set 
up a farm at a different place nearer Fort Lewis? 

A. That’s right. [104] 

Q@. And did vou have someone lined up who 
would have the farm available for vou to rent? 

A. That’s right. 

Q. And did you have the hogs lined up to go 


into that farm? A. I could have had. 
Q. Do you know how to get them, and were they 
available? A. They was available. 


Q@. And did vou change your plans and dump 
the garbage somewhere else only because of what 
happened under this contract? 

A, ‘Ehat’s nicht. 

Mr. Tenny: That is all. 
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Examination by the Court 


Q. Mr. Kostelac, explain to me, just briefiy, 
what difference it made to you when you found you 
got only half as much garbage as you had expected 
to get? 

A. Well, there is a difference. I figure on $9 
and $10 a ton at my high and $4 and $5 at my low. 
It would have figured that the garbage cost me a 
low of $9 and $10 or $12, and a high of $20 and $22 
or $23 just for the garbage alone besides the same | 
expense. 

Qe Why is that? 

A. Well, the amount that IT got. 

Q. Well, did the price per unit vary according 
to the [105] quantity you got? 

A. That's right. 

Q. The less vou got, the more vou had to pay 
for it? 

A. No. The less the hog market was, the less [ 
paid for it. 

Q. But the hog market, of course, is something 
that you had to take vour chances on, didn't vou? 

A. That’s nght. 

Q. But assuming that the hog market remained 
the same, assume that it remained the same right 
through the period, there wouldn’t be any per unit 
change ? A. No. 

Q. Per ton change in the cost to vou of this 
earbage, would there? 
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A. It would have if there wouldn’t be no change 
in it. 

Q. I didn’t follow vou clearly, and I want to be 
sure I understand your position clearly on this, so 
let’s get together now. If the hog market remained 
the same, and as far as I know it did because we 
haven’t got any issue here about that 

A. The hog market raised. 

Q. Well, in that case, that was something you 


had to take vour chances on, didn’t you? 

A. Every time the hog market raises, it 1s better 
for the farmer. 

Q. The point of it is that vou had to take vour 
chances on whether the hog market raised, accord- 
ing to what was [106] agreed to in the contract ? 

A. That is something we wish they did, raise it. 

Q. Now, if the hog market remained the same, 
then the per unit cost of garbage, that is, the cost 
per ton to you, wouldn’t make any difference if 
there was 5,000 men or 40,000 men as far as the 
cost per ton is concerned, is that mght? 

A. That is might. 

Q. So the thing that caused the difficulty was the 
change in the hog market, then? Ay No. 

Q. Well, explain to me, then. 

A. Well, the way it was now, now let’s take a 
fieure, T estimated at—figured at an even 20 ton, 
and if { was to pay 

Q. Now, wait a moment, You estimated that you 
were going to get 20 tons of garbage per day, is 
that meht? A. Yes. 


176 Mike H. Kostelac, etc., vs. 


(Testimony of Mike Henry Kostelac.) 

Q. And vou estimated that on the theory of a 
half pound per man per day and on the theory 
there was going to be 40,000 men on the post? Ts 
that the way you got at 1%7 

A. Your Honor, it would be a pound at 40. 

@. Exeuse me. A pound of garbage per man! 
per day would be 40,000 pounds. You would get 
20 tons? 

A, 20 ton. And let’s put a fieure down, ‘That 
20 ton would [107] cost me a hundred dollars for 
garbage alone, and if there is a mistake in it, vou 
eet only 10 ton, that would mean that garbage cost 
you $10 a ton instead of $5 a ton regardless of the 
hog market. 

Q. All mght. I understand that. 

The Court: ITs there anything further that either 
of vou want to brmeg up? 

Mv. Dovell: JI guess not, your Honor. 

ThesComm: Thatis all) Mr Nostelac. 


(Witness excused. ) 


Mr. ‘lenny: That is our case, your Honor. 

The Court: Is there anything further? 

Mr. Dovell: J will call Mr. DeBoer. 

The Cowt: Are vou going to have just the single 
witness ? 

Mr. Dovell: J will have a couple witnesses, but 
they will be short, your Honor. 

The Court: All right. [108] 
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called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined, and _ testified as 
follows: 


The Clerk: Please state vour full name and spell 
your last name. 

The Witness: John DeBoer. 

The Clerk: Spell your last name. 

The Witness: D-e-B-o-e-1. 

@. (By My. Dovell): Your farm is located at 
Nisqually just before the hills as vou go up to 
Olympia ? 

A. Well, there is a trout farm there, but the hog 
ranch is up on the prairie. 

Q. How far is your farm from here? 

A. About eight miles. 

Q. From the Fort? A. About eight miles. 

@. From the Fort” A. “Nes. 

Q. Sometling was asked about the contracts that 
the Navy had with My. Kostelae. Have you ever 
had a contract with the Navy? 

Ww. Yes, sir, 1 hare. 

Q. The Yard at Bremerton? A. I have. 

Q. And did you observe how much was produced 
over there in [109] the way of garbage? 

A. Well, in the two-year term that I have had 
i, | don’t think it ever got over 16 ton on one day, 
with daily collection. 

Q. Was that on the basis of battleships arriving ? 
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A. Well, it was—that was the limit. If a battle- 
ship would arrive, 16 ton a day would be the limit. 

Q. What number of trucks did you employ in 
picking up the garbage at Fort Lewis? 

A. From three to four trucks. 

Q. And you are the present garbage contractor 
at Fort Lewis ? Kh. Yes esir, 

Q. What was the capacity of these trucks? 

A. About eight ton. 

Q. And how many trips did they make each day ? 

A. What time? 

Mr. Tenny: Just a moment. Your Honor, it has 
been stipulated here that the Government will in- 
troduce no evidence in this case as to the frequency 
of pickups of garbage. That issue has been with- 
drawn as far as the Government is concerned. I 
object to any testimony by this witness in that re- 
spect at all. The statement is very broad in the 
pretrial order that there will be no evidence in that 
respect. [110] 

The Court: No evidence contrary to what is 
stated in the pretrial order. 

Mr. Tenny: No evidence in that respect at all. 

Mr. Dovell: I will place it this way, your Honor, 
how much garbage did you receive from Fort 
Lewis? 

Mr. Tenny: Just a moment, I object. The pre- 
trial stipulation, your Honor 

The Court: You have got to point this out to 
me, gentlemen, because it is an extensive pretrial 
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order, and I will have to have my attention called 
to particular portions of it. 

Mr. Tennv: Page 9, paragraph 20. 

Mr. Dovell: I might say, vour Honor, after that 
pretrial order was drawn up, counsel acquainted 
me with the fact that they now were ready to take 
a deposition of Mr. Rver, and 

Mr. Tenny: I didn’t hear the first part. 

he Court: He said that after the pretrial ordex 
was drafted is when vou notified him of the taking 


of the deposition of Ryer. 

Mr. Tenny: When we found they had not con- 
ceded the daily pickup, at that time we took a 
deposition. The Government—may I say this, vour 
Honor, the Government proposed this paragraph 
20 and [111] this pretrial stipulation. 

The Court: It does seem te me that under the 
pretrial order vou would not raise any issue on this. 

Mr. Dovell: hat is the point. vour Honor. IT 
am not asking Mr. DeBoer. he wasn’t there, and I 
am not asking him if there was an actual pickup 
made. T am merely asking him how much garbage 
he received daily from the Fort. 

The Court: You are not asking him about the 
matter of dailv pickups. only the volume of gar- 
bage? 

Mr. Tenny: That is getting at it indirectly. 

The Court: It doesn’t seem to me there is any 
unfairness. I will certainly take account of it. All 
right. The question, My. DeBoer, so vou will un- 
derstand it. is. what quantity of garhage were vou 
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ectting during the period of your contract prior to 
the time that Ma. Kostelac came on, and that was 
back in 1946, I believe. 

The Witness: 745. 

Q@. (By Mr. Dovell): June of 746. 

A. At that time—I am not permitted to state 
the amount and loads of garbage? 

The Court: We want to know the quantity. [112] 

The Witness: The tonnage? 

The Court: Yes, the quantity. 

The Witness: That run between 35 and 40 ton 


daily. 

The Court: 35 and 40 tons daily. Now, that is 
in June of 1946? 

The Witness: That was in June. 

The Court: June of 1946? 

The Witness: Yes. 

The Court: Had there been any sharp raising 
or lowering in that figure in the preceding several 
months, or was that approximately constant ? 

The Witness: It could fluctuate five ton a day, 
that is, over a period of months. 

The Cout: Several months pnor it would have 
been somewhere in that vicinity ? 

The Witness: That’s mght, somewhere between 
30 and 40 tons. 

The Court: <All rel. 

Q. (By Mr. Dovell): Did you know the Post 
Food Service Supervisor at Fort Lewis? 

A. No, J did not. 

©. Did sou ever Wceine any comtintiespm 
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from him ? ne | hawesinor. 

Q. Did you ever receive any communications 
from anrvone, [113] the disposal officer or anyone 
in charge? iva N4eS. 

@. At Fort Lewis? A. Yes, I have. 

Q. And what was the nature of those com- 
plaints ? 

A. There were complaints that garbage had not 
been picked up. We had our drivers stop daily at 
the complaint office if there was any garbage that 
had not been picked up. 

The Court: Excuse me, Mr. DeBoer 

Mr. Tenny: Pardon me for interrupting you, 
your Honor, but we are getting to exactly the point 


J was trving to avoid. 

The Court: You can’t do indirectly what you 
have said in the pretrial order vou would not do 
directly. 

Mr. Dovell: To am merely asking him whether 
he veceived any complaints. 

The Court: Well, he was going beyond that. This 
is no eriticism on vou, Mr. DeBoer, but so that you 
will understand, there are certain propositions 
stated m what we call a pretrial order and once 
they are stated, in obvious fairness you can’t depart 
from those things. Do vou understand ? 

The Witness: T don’t. [114] 

The Cont: Well, then, I won't take the time to 
explain it. 

Mr. Dovell: We have witnesses of actual pickup. 
We haven"t any witnesses as to whether there was 
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actual pickup of all the garbage out of each can 
at the Fort, but we should be permitted to ask the 
witness whether there were any complaints to him. 

The Court: He has already satd there was a 
place where complaints were made, an office where 
vou went when complaints were made. 

Oe Weidiess 2Ehdes aici 

The Court: All right. 

Q. (By Mr. Dovell): What did vou do about 
the complaints ? 

A. The complaints, as a rule, it was that the 
drivers would not pick it up because the garbage 
was mixed up with glass or foreign material, coffee 
erounds, and such, so that we could not mix it m 
with the regular garhage. 

Q. Do vou know what remedial steps were taken 
on account of that? 

A. The Quartermaster — or, at the complaint 
office the salvage officer checked on that, and as a 
rile, it was corrected fairly accurately. 

Q. Now, von have heard Mr. Kostelac say that 
he was unable to feed two thousand hoes on the 
garbage he was getting. [115] How many hogs were 
vou feeding? 

The Court: In June of 1946? 

Q. (By Mr. Dovell): June of 1946. | 

A. Approximately six thousand head. 

Q. What size hogs were they? 

A. Thev would run all the way from 120 to 220. | 

Q. What would vou say about the profitability | 
of feeding a hog after 220 pounds? 
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Peco you do is@produce lartl and you get 
about ten cents a pound for it. 

Q. If von had hoes that weighed three or four 
hundred pounds, would you figure you are losing 
money ? 

A. I probably wouldn't say T lost money, but T 
couldn’t make anything on it. 

Q. Now, im feeding this garbage, is it necessary 
to feed any other type of food to the hogs, any 
grain, or anything else? 

A. It helps to firm up the cartilages of the ani- 
mal at the butcher if vou feed a certain amount of 
gram with it. 

Q. Did vou feed anything besides garbage ? 

A. Yes, we did, to a certain extent. 

Q. You never picked up any garbage vourself 
at the Hort, did you ? A. No, T never have. 

Mr. Dovell: You may take the witness. [116] 

Cross-Examination 
xvi, Tewtis : 

Q. You sent vour men out there, did you, to 
Fort Lewis? A. That’s mght. 

Q. And yon know they had three or four trucks 
of cight tons each, is that right, eight-ton capacity ? 

A. Am T supposed to answer that? 

Q. Yes. 

A. Yes. In 746 we had three trucks operating, 
each one making two trips a day. 

Mr. Tenny: IT object to that, your Honor, I can’t 
avoid it in these answers. 
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The Court: Go ahead. T will keep this all in 
mind. Go ahead. 

Q@. (By Mr. Tenny): How far did vou say your 
farm was from Fort Lewis? 

A. Approximately eight miles. 

Q. You didn't go there yourself, is that correct? 

A No: 

Q. You gave instructions to your men as to what 
to do, is that right? A, That is right. | 

@. Did the Government contact you in July or 
August of 1946 concerning Mr. Kostelae’s difficulty 
with his contract ? A. In July? [117] 

Q. Well, you know when Mr. Kostelac got the 
contract in 1946? A. Yes. 

Q. ‘Vhe lsisof Gulsoaxasn i 1" A. Yes 

Q. After he started in under that contract, were 
you contacted by anyone, any officer of the Govern- 
ment, or anyone at the Fort and asked questions 
about pickups of garbage at Fort Lewis? ; 

A. Not that I recall. 

@. No one came out to question von as to the 
frequency of pickups or anything else, is that cor. 


rect? A. Not that I can recall, no 
Q. And your farm was right close to Fort Lewis 
was it? A. That’s might. 


Q. Did vou go into the Fort quite regularly ? 

A liide? 

@. Wes. . 

A. Personally, ves. T go quite often to see thé 
Quartermaster or the salvage offieer, 
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Q. You know the peopte there and you have for 
years ? A. Yes. 

@. And you have known them very well ? 

A. Certain ones I have, but, then, they have 
changed a lot, too, in between times. 

Q. How long have vou picked up garbage at 
Fort Lewis? [118] 

A. Off and on for 24 years. 

@. You used to get paid for the garbage, didn't 
vou? A. I think we did two vears. 

Q. You got paid about $8,000 a vear, didn’t you? 

Mi. Wavell: Your Honor, 1 don’t seeavhat that 
has to do with it. I don't know what relevaney that 
heeeour Idonor. 

My. Tenny: I would like to show there was an- 
tagonism towards Mr. Kostelaec. Mr. Kostelae came 
in and created the first competitive situation. 

The Coutt: Well, even so, a practice that has 
long since been discontinued. I don’t see how that 
could help us. 

Mae Teniy: IM is not lone since. 

ire Court: Bring it out, then. 

Q. (By Mr. Tenny): You got paid for garbage 
in about 19438, did you not? Wasn’t that the last 
time vou were paid for it? 

Ae 1 don’t ree@all the year. 

@. It was right around there? 

A. When we discontinued that? 

Q. And it was discontinued when Mr. Mike 
Kostelac first came in and competitively bid on the 


eontract ? 
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(Testimony of John DeBoer.) 

A. T don’t remember, of course. That is quite 
a few vears hack, and whether it was that [119] 
year 

Q. No one else at Fort Lewis has ever taken the 


garbage contract away from you? A. Oh, yes. 

Q. When was that? 

A. That was in, I think, in 45. 

Q. You didn’t have the contract from 745 to *46? 

A. Yes. I did get it hack. Somebody else outhid 
me and then couldn't fulfill the contract and T got 
it back again. 

Q. Who was that person ? 

A. That was a man hv the name of Gordon out 
of Seattle. 

Q. And why couldn’t he perform the contract? 

A. He didn’t have the equipment. 

Q. Did he bid too high? 

A. Well, he was going to get paid for it, too. 

Q. You say he was going to get paid for it? 

A. He was going to get paid for it. He wnder- 
bid me. 

Q. That was in 1945? A. I believe st owas: 

Q. You are quite familiar with the amount that 
hoes bring and their weight, are vou not, Mr. De- 


Boer? A. Do vou mean to estimate? 
Q. To what? A. To guess the weight? 


Q. Are vou familar with the amount of money 
vou get on the [120] market for hogs? 
A. Well, we know it from month to mouth or 


from week to week, ves. 
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Q. And do you know how that changes or varies 
as the weight of the hogs changes or varies? 

A. Yes. 

Q. Did you know that in 1946? A. Yes. 

Q. ITs it not a fact that in July of 1946 the price 
paid per hundredweight for hogs did not vary one 
cent, depending on the weight, whether they were 
over 250 pounds or not? A. In 746? 

Q. That’s meht. 

A. Was that at a time when we had OPA? 

Q. I am talking about July of 1946. 

A. Well, IT couldn’t reeall that otherwise. 

The Court: OPA wasn’t ended until a httle later 
than that. 

The Witness: If it was on under OPA, there is 
the possibility that the price of 300 pounds and the 
price of 200 pounds was the same. 

Ma. Tenny: Pardon me? 

The Court: He savs if it was under OPA, then 
the price would be the same. [121] 

The Witness: [t could have been. T am not 
quite sure. 

Q. (By Mr. Tenny): Mix. DeBoer, | am not 
suve IT understood vour answer a moment ago when 
T asked vou if anvone from Fort Lewis had ever 
spoken to you about the collection of garbage there 
vight after Mr. Kostelac had his trouble. 

The Court: T think Mi. DeBoer said that he 
ecouldn’t recall. Had he made an inquiry of vou 
about the collection or the amount of collections. or 
anything of that kind? 
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The Witness: No. 

© ¢€Bwe Mr. Tenny): You got the contract in 
December of 1946. didn’t you? 

A. The 183th, I helieve. 

Q. Well, in December, anyway, of 1946? 

ae Yes. 

Q. From the time that Mike Kostelae started to 
pick up the garbage as of July 1 until December 
when you took over the contract, did anyone from 
any Government office at Fort Lewis or any other 
army officer speak to you and ask you any ques- 
tions about the pickup of garbage? 

A. No. J believe it was about the week before 
the cancellation of Kostelae’s contract that someone 
contacted me to ask me if I would—if IT was able 
to fulfill that [122] contract or was willing to come 
hack in and collect the garbage. 

Q. Well, I didn’t mean that. I mean, did they 
ask you anything about the frequency of pickups 
back to the June before, or anything? 

& Not that I reeall. 

Q. You have the garbage contract now, do you 
not? A. That’s right. 

Q. How much do you pay for garbage? 

A. Well, it is on a shding seale. 

Q. All right. What is vour top sliding scale? 

A. Tf don’t reeall offhand. 

Mr. Dovell: T object to that question. I don’t 
think that is in issue, vour Honor. 

The Court: T don’t know what bearing it would 
have. What thought do vou have in mind ? 
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Mr. Tenny: Mr. DeBoer has stated he got 35 to 
40 tons—— 

The Court: He got 30 to 40 tons, he said, per 
dav, over a period of a number of mouths prior to 
June of 1946, and at that time. Now, what is the 
point? 

Mr. Tenny: My question 1s, how much did he 
pay for that carhage? 

The Court: What difference does it make [123 
now here, ten vears later? 

Mir. Tenny: I was going back—suppose I start 
back in 1946. 

One Go. Ma. Tenny): How much did you pay 
for the garbage when you took over the contract 
Mike had had ? 

eee iat) can t recall offhand. 

Q. It was abont a third, wasn’t it? 

ee tecouldn t aeeall that. 

The Court: You must have that stipulated here 
somewhere. 

Mr. Tenny: J think it is Exhibit. 2. 

Q. (By Mr. Tenny): Now, did you bid pretty 
near the maximum price when you bid in December 


of 1946? A. I don’t believe I bid. 
Q. You didn’t bid? Did you get a contract in 
December ? A. Yes. 


Q. How did you get the contract? 

A. It was negotiated. 

Q. When you negotiated that contract, did you 
give them a price or did you negotiate a price that 
was near vour top figure ? 
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Mr. Dovell: Again I object, your Honor, 

The Court: Overruled. It meght go to the mat- 
ter of damages. Go ahead. 

The Witness: At that time I bid all I thought 
that [124] that contract was worth, because there 
was a reason for it. 

My Penny: That isa 


Redirect Examination 
ioe ovell: 


Q. Mi. DeBoer, has anvone contracted you im 
the last vear or so with regard to your pickups ? 

The Court: Do you mean what his pickups were 
in June? 

Mr. Dovell: June of 1946, with regard to 
whether you made any, what time, or what interval 
you made your pickups. 

My. Tenny: I don’t see that that ts relevant. 

Mr. Dovell: I think it is relevant. Counsel has 
opened a question of whether he was contacted by 
someone. 

The Cowt: The point he is getting at, if T am 
not mistaken, is that he was offered some evidence 
that there was no investigation made of the cit- 
cumstances at that time, but whether he has been 
contacted in the last year or so has no bearing what- 
ever under any theory, as far as I am concerned. 

Mr. Dovell: To show whether there is any prej- 
udice on either side, your Honor. [125] 

The Court: J think that is pretty remote. There 
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is no need to spend any more time on it. I would 
hke to know about the reason for the bid that you 
said Mr. DeBoer made. If no one else is going to 
asteste 1 owaillask it. 

The Witness: Okay. If vou know that vou are 
soing to go and bid on a contract ahead of time, 
we generally are notified a month ahead of time, 
von can be prepared to take care of a contract like 
that, and vou have got to be prepared. When we 
lost our contract on July Ist, we dismantled. We 
laid off our men and dismantled the hog ranch, and 
within 48 hours we were asked to start to operate 
and we didn’t have any swine on hand to feed it to. 
We had to dump a certain amount of it. That is 
the reason that we couldn’t bid any more on the 
garbage at that. time as what we did. 

The Court: <All right. Ts there anything further 
from this gentleman? 

QO. (By Ma. Tenny): Did you hate a contract 
with Bremerton at that time? 

A. No, previous to that. [126] 


* tae * 


HARRY C. RYAN 
called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined. and_ testified as 
follows: 


The Clerk: Please state vour full name and spell 


vour last name. 
Mites itmess: Wary C. Ryan, R-y2a-. 
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(Testimony of Harry C. Ryan.) 


Direct Examination 
By Mr. Dovell: 


Where do you live, Mr. Ryan? 

1220 South Sth Street, Tacoma. 

Where do you work? A. Fort Lewis. 
What is your position at Fort Lewis? 

At the present time? 

Yes. 

Purchasing and Contracting Officer. 

That was the job formerly occupied by Major 


OPrPoredre 


Maiorano ? A. Yes, sir. 

Q. And in that connection, were you there when 
Major Maiorano was on that job? 

A. J was there as Chief Clerk. 

Q. Would you tel! us what authority is dele- 
eated to the Contracting Officer in the matter of 
letting contracts as to representations, or any other 
matters, outside the contract itself? [129] 

Mr. Tenny: I object to that as calling for a con- 
elusion, and this will not be the best evidence as 
to what authority there was, and that this is not 
the way to prove any lack of authority, if that is 
what is attempted. 

The Court: Are you going to cite some regula- 
tion or something of that kind ? 

Mr. Dovell: No, your Honor. | am merely ask- 
ing whether he was uistructed in regard to any 
authority for him to proceed in the way of adviee 
ov letting the contracts or furnishing information, 
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or anything of that kind, whether he was restricted 
by instructions. 

The Court: Your question was a little broader 
than that, I believe. 

My. Dovell: I am restricted to that, whether 
he had any delegated authority to 

The Court: You see, Mr Dovell, your question 
was so broad that it was open to the criticism that 
was made here. If there is some authoritative data, 


whether in the form of instructions from a superior, 
or a memorandum, or regulations or whatever, I 
will permit you to show that. 

Q. (By Mr. Dovell): Were there any instruc- 
tions from a superior in that regard as to letting 


contracts? [130] A. Do vou mean 
Q. Tnstructions. 
A. Instructions from a superior to the Contract- 
ing Officer ? 
Q. Yes. 
The Court: In effect at the time in June of 1946. 
Q. (By Mr. Dovell): In 746. 
A. Well, we have our regular regulations. That 


Q. What are those regulations? 

A. Written regulations. 

Mr. ‘'enny: I object to the contents of the regu- 
lations. 

The Court: If there are any regulations, they 
will have to be shown, if that is involved. 

Q. (By Mr. Dovell): Were you present at the 
time of the letting of the contract in 1946? 
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A. Yes, I was. 

Q. Did Mr. Kostelac come in to the contracting 
office at that time ? A. He was in several times. 

Q. Was there any conversation that you heard 
between the contracting officer made in your pres- 
ence? A. Yes. [131] 

* * %* 

Q. (By Mr. Dovell): Did he make any repre- 
sentations as to the amount of garbage? 

A. No, he did not. 

Mr. Dovell: ‘That is all. 


Cross-Exammation 
By Mr. Tenny: 


Q. You are talking now, Mr. Ryan, about that 
one particular moment when the bids were let, were 
you not? A. No. 

Q. What time were you talking about? 

A. Iam talking about at various times. [133] 

Q. Well, you were 

A. When Mr. WKostelac was in the office. 

Q. Yes; but you were not present every time Mr. 
Kostelae talked to Major Maiorano, were you? 


A. | wouldn’t say every time, but 

Q. But you never at any time heard them discuss 
tlie A. No,-sir, 

Ma. Tennv: That is all. 

The Court: That is all, Mr. Ryan. You are ex- 
eused. [134] 
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The Court: Since adjournment yesterday, I have 
reviewed the evidence and examined the exhibits 
with respect to the facts, and have reviewed your 
memoranda and some of the cases referred to therein 
with respect to the law, and have now reached my 
conclusions both on the facts and on the law . 

There is no question but that Mv. Kostelac made 
an error or miscalculation when he prepared his bid 
for the garbage collection at Fort Lewis. Whether 
the error was the result of mistake in fact, in the 
narrow legal sense of that term, with all of its con- 
ecomitant conditions and provisions, or not, is more 
questionable. I am not sure that it need be decided 
whether there was either unilateral or mutual mis- 
take for this reason, if there were mutual or even 
unilateral mistake, apparently it came to Mr. Kos- 
telac’s attention within a matter of three or four 
days after his entry upon execution of the contract. 
He himself says so. 

Now, if we assume that it was a case of mistake 
with an adverse result to Kostelaec, he would have 
been entitled [154] then to demand cither rescission 
or reformation, according to the nature of the mis- 
take. Rescission would have been applicable if the 
mistake were of such a character that there was 
never a true meeting of the minds in the contract 
sense between the parties. Reformation would have 
been applicable if there were a meeting of the minds 
of the parties, but they mistakenly put dewn in the 
eontract what their minds had met upon. 
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Rescission completely sets aside the contract. It 
is rescinded on the theory that there never was a 
contract between the parties through either mistake 
or sometimes, fraud, which, of course, isn’t involved 
here. 

The minds of the parties never met. In other 
words, in a case of rescission there is no contract, 
never was one. In a case of reformation there was 
a contract, but through mistake of the serivener or 
someone else, the written contract fails to properly 
recite what the parties actually agreed upon. 

Now, in this instance, Mr. Kostelac did not de- 
mand either rescission or reformation. What he 
sought in effect was renegotiation which was a mat- 
ter for the administrative Judgment and discretion 
of the Army authorities, and not a matter for the 
court. It is not within the province of the court to 
renegotiate a contract for these parties. 

Now, if Mr. Kostelac had taken the position 
promptly [155] and within a reasonable time that 
there was no contract at all because of the alleged 
mistake, and had he then demanded that the coutract 
be declared at an end and he be freed of its obhiga- 
tions, it is quite possible that demand might have 
been accepted at that time because within a few days 
of the letting of the contract, other arrangements 
for the collection of the garbage could readily have 
been made with some of the other bidders on the 
same contract, who at that time, presumably, were 
in business, set up and ready to take on the responsi- 
bilities of collecting garbage at the Fort. 

DeBoer, for example, had his organization, his 
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fain and swine, his workers, his equipment, and so 
ou, and had that rescission occurred, in all lkeli- 
hood a new arrangement for the collection of the 
garbage could have been made with littie, if any, 
damage to anyone: but Mi. Kostelae did not take 
that position. He continued with performing under 
the contract, or at least performing the garbage 
collection responsibilities required under the con- 
tract, all the while claiming and asserting that there 
ought to be a different basis of compensation for 
the garbage. 

Of course, reformation was never applicable un- 
der anybody's theory of the case. No one contends 
that the parties actually intended a different rate of 
payment for the garbage than was prescribed in the 
written contract, [156] and that through some error 
someone mistakenly put down the wrong figures. No 
one claims that now nor have they ever claimed it at 
any time. 

I think T have made myself clear on this. In other 
words, it wasn’t contended that the figure should 
have been ‘‘five’’ when it was, in fact, written down 
‘‘ten,’’ or that the number of units was mistakenly 
recorded by the scrivener or typed up wrong, or 
something of that kind. 'There is no occasion, as I 
see it, in this case for reformation. 

Now, this brings us down to the proposition that 
without demanding rescission or reformation, which, 
of course, was never applicable anyway, but at most 
asserting renegotiation which was refused ulti- 
mately by the Army authorities, Mr. Kostelae con- 
tinued with the collection of the garbage until De- 
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cember 15, and I feel obhged to hold that in dome 
so, this collection was under the contract which had 
not been rescinded and which Kostelac hadn't asked 
to be rescinded. Accordingly, the garbage collected 
during that period must be paid for according to 
the terms of the contract, which, as appears from 
Exhibit No. 3, is in the amount of $24,261.16, being 
for the period of July 1, to December 15, 1946. 

Probably a rigid and narrow view of the matter 
would require that further damage be awarded as 
demanded by the [157] Government, but 1 do not 
conceive that [ am obliged to take such a view under 
the peculiar circumstances of this case. It seems to 
me that Kostelac might well have secured appro- 
pniate relief by rescission had he promptly sought 
it, that there may well have been a substantial and 
important mistake as to the quantity of garbage 
that might be expected from the Fort, so that while 
T find and hold that Kostelac, who, by the way, had 
the benefit of counsel at this time, did not proceed 
as required under the law of contracts. TP am per- 
suaded that under the circumstances no further 
damages should be allowed, and that interest should 
yun from the date of the certificate of indebtedness ; 
namely, January 16, 1952, rather than from the 
earlier period. 

That will be the judgment of the court. 

Now, I am fully satisfied without expatiating on 
it, that this Hability of Kostelae is within the intent 
and purpose of the bond when its provisions are 
eonsidered and coustiied as a whole in the light of 
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the circumstances under which the bond wax given, 
and, accordingly, judgment should run against the 
bondsman as well as the principal Kostelac. 

That is the judgment of the court. 


* * * 


[Endorsed]: Filed August 30, 1956. [158] 


(Title of District Court and Cause.] 


CERTIFICATE OF CLERK TO 
RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


T, Millard P. Thomas, Clerk of the above-entitled 
Court, do hereby certify that pursuant to the pro- 
visions of Rule 75(0) of the Federal Rules of Civil 
Procedure as amended, and Subdivision 1 of Rule 
10 as amended, of the United States Court of Ap- 
peals for the Ninth Circuit, I am transmitting here- 
with all of the original papers, pleadings and 
exhibits in the above-entitled cause, and the said 
papers, pleadings and exhibits herewith transmitted 
constitute the Reeord on Appeal from that certain 
Judement of the above-entitled Cowrt, filed and 
entered on June 22, 1956, to the United States Court 
of Appeals for the Ninth Crreuit at San Francisco, 
California, and are identified as follows: 


1. Complaint (filed May 22, 1952). 
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2. Summons (with Marshal's returns of service 
thereon). 

3. Appearance, defendant Kostelac (filed June 
PAU MELISS), 

4, Appearance, defendant Marvland Cas. Co 
(filed June 20, 1952). 

5. Motion and Affidavit, Plaintiff, for Order of 
Default (filed June 8, 1953). 

6. Answer of defendants and Counterclaim for 
Rescission (filed Feb. 16, 1955). 

7. Interrogatories to Plaintiff (filed Feb. 16. 
1956) 

8. Motion, defendants, for Summary Judgment 
(filed Feb. 16, 1955). 

9. Answers to Interrogatomes Propounded by 
Defendants (filed Feb. 28, 1955). 

10. Motion to Compel Answers to Interrogatories 
(filed Mar. 30, 1955). 

11. Memorandum in support Motion to Compel 
Interrogatories (filed Apr. 12, 1955). 

12. Statement of Reasons, etc., Re Motion fo1 
Summary Judgment (filed Nov. 1, 1955). 

13. Reply (filed Nov. 10, 1955). 

14. Motion to Dismiss Defendants’ Motion fo1 
Swumary Judgment (filed Nov. 10, 1955). 

15. Plaintiff’s Memorandum Opposing Motion 
for Summary Judgment (filed Nov. 10, 1955). 

16. Order Denying Motion for Summary Judg- 
ment (filed Dec. 9, 1955). 

17. Pretrial Order (filed May 11, 1956). 

18. Objections to Form of Tnterrogatories Pro- 
pounded by Defendants (filed May 27, 1956). 
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19. Deposition of Lt. Col. Ryer (filed June 1, 
1956). 

20. Plaintiff’s Trial Memorandum (filed June 1, 
1956). 

21. Trial Brief of Defendants (filed June 1, 
1956). 

22. Objections to Form of Cross-Interrogatories 
Propounded by Plaintiff (filed June 1, 1956). 

23. Reporter’s Transcript of Court’s Oral Deci- 
sion (filed June 11, 1956). 

24. Notice of Presentation Findings of Fact, ete. 
(filed June 12, 1956). 

25. Findings of Fact and Conclusions of Law 
(filed June 22, 1956). 

26. Judgment (filed and entered June 22, 1956). 

27. Memorandum of Costs and Disbursements 
(filed June 25, 1956). 

28. Notice, Defts., of Appeal (filed Aug. 7, 1956). 

29. Undertaking for Costs on Appeal (filed Aug. 
ee 956) 

30. Notice of Appeal, Plaintiff (filed Aug. 16, 
1956). 

31. Order Extending Time to Lodge Appeal 
(Sept. 6, 1956). 

32. Reporter’s Transcript of Proceedings of 
June 4+ and 5, 1956 (filed Aug. 30, 1956). 

33. Defendants’ Designation of Record on Ap- 
peal (filed Oct. 26, 1956). 


I do further certify that as part of the Reeord on 
Avpeal [I am transmitting herewith the following 
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original exhibits admitted in evidence in the trial 
of the above-entitled cause, to wit: 


Plam@it’s Exhiits, Nos. 1, 2, 3, 4 and 9. 


I do further certify that the following is a true 
and correct statement of all expenses, costs, fees 
and charges ineurred in my office on behalf of the 
parties hereto for the preparation of the Record 
on Appeal in this cause, to wit: Notice of Appeal 
(defendants), $5.00; and that said fee of $5.00 has 
been paid to the Clerk by the defendants, but that 
the fee of $5.00 for filing Plaintiff’s Notice of Ap- 
peal has not been paid for the reason that the appeal 
of Plaiitiff is being prosecuted by the United States 
of America. 


In Witness Whereof, [ have hereunto affixed my 
hand and the official seal of said Court, at Tacoma, 
Washington, this 31st day of October, 1956. 


MILLARD P. THOMAS, 
Clerk: 


By /s/ FE. FE. REDMAYNE, 
Deputy. 
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[Endorsed]: No. 15343. United States Court of 
Appeals for the Ninth Circuit. Mike H. Kostelac 
and Maryland Casualty Company, a Corporation, 
Appellants, vs. United States of America, Appellee. 
United States of America, Appellant, vs. Mike H. 
Kostelac and Maryland Casualty Company, a cor- 
poration, Appellees. Transcript of Reeord. Appeals 
from the Umited States District Court for the 
Western District of Washington, Southern Division. 


Filed November 1, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Circuit 


No. 15343 


MIKE H. KOSTELAC and MARYLAND CASU- 
ALS COMPANY, a Compofation, 
Appellants, 
VS. 
UNITED STATES OF AMERICA, 
Appellee. 
No. 15343 


UNITED STATES OF AMERICA, 
Cross-Appellant, 
VS. 


MIKE H. KOSTELAC and MARYLAND CASU- 
ALTY COMPANY, a Corporation, 


Cross-Appellees. 


STATEMENT OF POINTS TO BE READ 
UPON BY THE UNITED STATES OF 
AMERICA 

1. he district court erred in failing to compen- 
sate fully the United States for the damages sus- 
tained as a result of the breach and incomplete per- 
formance of the contract. 

2. he district court erred in holding, in effect, 
that Mike H. Kostelac made an error or miscalcula- 
tion when he prepared and submitted his bid for the 
garbage collection contract at Fort Lewis, Washing- 


ton. 
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3. The district court erred in holding, in effect, 
that the supposed error or miscalculation excused 
Mike Hf. Kostelac from the complete performance 
of the contract and excused him from fall habilhty 
for damages sustained by the United States as a re- 
sult of the breach and incomplete performance of the 
contract. 
4+. The district court erred in denying judgment 
to the United States for the full sum of $104,363.40 
with interest from July 1, 1951. 
/s/ CHARLES P. MORIARTY, 
United States Attorney, 
Tacoma, Washington; 
/s/ PAUL A. SWEENEY, 
Vo) OUN GG. AWG EIGEN: 
Attorneys, Department of Justice, Counsel for the 
United States. 


Receipt of copy acknowledged. 
[Endorsed]: Filed November 7, 1956. 


[Title of Court of Appeals and Cause. ] 
Nos. 15343 and 15343 


STATEMENT OF POINTS TO BE RELIED 
UPON BY DEFENDANTS-APPELLANTS 
A. The District Court ruled correctly under the 

law and the facts that a mistake was made in con- 

nection with the contract that made such contract 


voidable. 


206 Wake H. Kostelac, ctc., vs. 


GB. Vhe District Court erred in assessing dam- 


ages against defendants for the following reasons. 


1. There was no evidence to support the award 
of such damages. 


2. Under the law defendants-appellants are not 
hable to plaintiff for such damages or amounts. 


3. The Court erroneously found that defendant 
Kostelae voluntarily acquiesced in, ratified or con- 
firmed a votdable contract, or did not give adequate 
notice of rescission, and was therefore Hable for an 
erroneous contract price admittedly over twice the 
amount intended to be bid. 


(a) There was no evidence in the record of ac- 
quiescence in the contract price; no ratification 01 
confirmation of the contract: and said defendant 
gave prompt and repeated notices to plaintiff. 


(b) Such alleged acqmescence, ratification, con- 
firmation or lack of adequate notice of rescission 
was hot pleaded, nor was it included in the Pretrial 
Order, and it was not an issue im the case. 


(¢) Under the evidence any such failure of de- 
fendant Kostelac, if any, to take action was caused 
by the words, actions and conduct of the officers 
and agents of plaintiff, imecluding threats against 
such defendant. 


(d) Such alleged failure, if any, of said defend- 
ant was further caused by refusal of plaintiff’s 
officers and agents to disclose to said defendant 
facts solely within their knowledge provine that 
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there was in fact a mistake involved, and proving 
that the officers and agents of plaintiff had been the 
eause of defendant's being misled. 


(e) Such alleged failure, if any, of said defend- 
ant was further caused by the agreement of plain- 
tiff’s officers and agents, during the period of time 
In question, to reform its contract, and by plaintiff's 
Contracting Officer agreeing during said period to 
a reformed price thereunder. 


(1) Whether or not Iigher eschelons of 
plaintiff later repudiated the agreement of the 
Contracting Officer becomes irrelevant. 


Coeeouel allceed failure, 17 any, was furtier 
caused by defendant Wostelac’s lack of knowledge 
of luis right to take action, which knowledge was 
kept from him by plaintiff's officers. 


+. Under the evidence on this equitable defense, 
plaintiff, by the conduct of its officers and agents, is 
estopped or barred in equity from asserting hereim 
such acqwescence, ratification, confirmation or fail- 
ure to give adequate notice of rescission, 1f any. 


5. such finding of acquiescense, ratification, con- 
firmation or failure to give notice, under the evi- 
dence leads to an unconscionable advantage to plain- 
tiff and a windfall resulting to plaintiff by reason 
of the neglect, fault and withholding of information 
by its own officers and agents; and such a result 
would be highly mequitable. 


6. The finding of the Court as to such failure, 
if any, by said defendant, is inconsistent with its 
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own findings from the evidence as to the mistake 
and such finding is self-destructive. 


7. The finding of the Court that plaintiff was 
damaged by such supposed failure of defendant 
ostelac is made upon a matter not at issue in the 
action. 


8. There was no proof of breach of the condi. 
tions of the bond sued upon herein, but the evidence 
conclusively shows there was no breach of such 
bond. 


(a) it appears that plaimtitf was unable te 
prove the legal grounds necessary for refor- 
mation of the bond and hence did not allege 
prove or seck reformation of the bond; henc« 
the provisions thereof are binding upon it it 
this action. 

9. Plaintiff’s subsequent default in its contract 
relating to the number of men at Fort Lewis, pre 
vents recovery under said contract. 


LISHNHOWER, HUNTER, 
RAMSDELL & DUNCAN. 
By /s/ GEORGE M. HARTUNG, JR.: 


TENNEY, DAHMAN & SMITH 


By /s/ E. Ho TENNEY} ihe 
Attormeys for Defendants-Appellants, Mike H. Kos: 
telae and Maryland Casualty Company, a Cor- 
poration. 


[Endorsed]: Filed November 12, 1956. 


